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PREFACE

The Noisc Control Act of 1972 (Public Law 92-574) directs the Environmental
Protection Agency (EPA) to study the adequacy of current and planned regulatory action
taken by the Federal Aviation Administration (FAA) in the exercisc of FAA authority to
abate and control atreraft/nirport noise. The study is to be conducted in consultation
with appropriate Federal, state and local agencies and interested persons. Further,
this study is to include consideration of additional Federal and state authorities and
measures available to airports and local governments in controlling aireraft noise. The
resulting report is to be submitted to Congress on or before July 27, 1973.

The governing provision of the 1972 Act states:

"Sec. 7(a). The Administrator, after consultation with appropriate Federal, state,
and local ngencies and interested persons, shall conduct a study of the (1) adequacy
of Federal Aviation Administration flight and operational noise controls; (2) adequacy
of noise emission standards on new and existing aircraft, together with recommenda~
tions on the retrofitting and phaseout of existing aireraft; (3) implications of identi-
fying and achieving levels of cumulative noise exposure around airports; and (4}
additional measures available to airport operators and local governments to control
aircraft noise. MHe shall report on such study to the Committee on Interstate and
Foreign Commerce of the House of Representatives and the Committees on Commerce
and Public Works of the Senate within nine months after the date of the enactment of
this aet, "

Under Section 7(c) of the Act, not earlier than the date of submiseion of the report to
Congress, the Environmental Protection Agency is to:

""Submit to the Federal Aviation Administration proposed regulations to provide such
control and abatement of nircraft noise and sonic boom (including contrel and abate-
ment through the exercise of any of the FAA's regulatory authority over air commerce
or transportation or over afrcraft or airport operations) ns EPA determines is
necessary to protect the publie health and welfare. "

The study to develop the Section 7(a) report was carried out through a participatory
and consultive process involving a task force. That task force was made up of six task
groups. The functions of these six task groups were to:
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1. Consider legal and institutional aspects of aircraft and airport noise and the
apportionment of authority between Federal, state, nnd local governments.

2, Consider aircraft and airport operalions including monitoring, enforcement,
safety, and costs.

3. Consider the characterization of the impaet of airport community noise and to
develop a curmulative noise exposure measure.

4. TIdentify noise source abatement technology, including retrofit, and to conduct
cost analyses.

5. Review and analyze present and planned FAA noise regulatory actions and their
congequences regarding aireraft and alrport operations.

6. Cansider military anireraft and airpert noise and opportunities for reduction of
such noise without inhibition of military missions.

The membership of the task foree was enlisted by sending letters of invitation to a
sampling of organizations intended to constitute & representation of the various sectors
of interest, These organizations Ineluded other Federnl agencies; organizations repre-
senting state and loeal governments, environmental and consumer action groups,
professional societies, pilots, air traffic controllers, airport proprictors, airlines,
users of general aviation aireraft, and aireraft manufacturers. In addition to the invita-
tion letters, a press relense was distributed concerning the study, and additional persons
or organizations expressing interest were included into the task force. Written inputs
from others, including nll citizen noisc complaini letters received over the period of the
study, were called to the attention of appropriate task group leaders and placed in the
public master file for reference.

During the Tusk Force efforts, from mid-February to mid-June, there were seven
full days ol meetings of Task Group 1, supplemenied by numerous working meetings of
writing groups and exilensive addilional work on the part of many of the task group
members,

Methods of participation by task group members included:

1. Presentation of dala and position papers nnd nssociated discussion during task

proup moelings,

2, Participation in structuring the scope and outline of the task group report,
3. Authorship of scelions of the initial draft of the task group report.

4, Review and comment (hoth within writing groups and in full task group) upon
initial drafls by others,
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After completion of a rough initial draftl report (except for the recommendalions
section), the EPA stiaff made a critieal editorial review and revised the draft report,
incorporating a new "recommendations'” seciion for the task group review, Prier to
preparalion of the "recommendiations'” seetion, the chairman requested all organiza-
tions represented to submit their preliminary recommendations, and those received
lo dnte of that draft were considered in drafting the preliminary section on "'recom-
mendations' and were eirculated with the draft report to all task group members,

At the final meeting of the task group, the draft report and the recommendations
were discussed, with emphasis on the recommendations, The chairman had at first
believed that the difficult and contraversial subjects of the lask group assignment
would make it nearly impossible to oltain a set of consensus recommendations from
lhe task group, However, during the final task group meeting, hy a process ol discus-
sion by all members present, some preliminary recommendations were discarded,
some madilied and new recommencdations added. The recommendations presented
herein, in Section V, are the resulting consensus recommendations of the group
participants, with the following two provisions (agreed upon in the meeting):

1. That not every participant concurs with cvery recommendation, though
concensus exisied on each,

2. That the positions of the organizations represented in the task group are those
submitied by them and printed herein in Appendix B,

The remaining pariicipation process includes a final meeting of the entire Task
TForce (all six task groups together), In preparation for this meeting, the reports of
all six tagk groups are now being cross-mailed to all task forece members, together
with the [lrat draft of EPA executive summary repori, for their review prior to this
final meeting. That me eting represents the final opportunity for task force members
to modify or amend their positions, or to comment upen task group reporis or EPA
draft summary report, before those reports are finnlized,

This task group process has not, of course, suceceeded in resolving all the dilfer-
ing opinions held by the variocus group members. !However, there has been a beneficial
learning and mutunl communication experience in which the development of solution
eoncepts has prospered, and hy which many of the members have at least come to

understand and respect the various points of view,
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SECTION I-1

INTRODUCTION

Congress in enaeting Section 7 of the Noise Conlrol Acl of 1472, was basically
asking the question, "Why hasn't the aireraft noise problem been solved?" Various
estimates of the number of persons dwelling within severely noise~-impacted comnu-
nities around airports range from 7 to 15 million; and whatever the number, it con-
tinues to increase. Major difficulties face proponents of new airporis, firport ex-
pansions or introduction of jet service hecause of Lhe severe environmental disbene-
fits which the public has learned to expect along with the economie benefits, In
spite of the existonce of mueh available knowledge for making aircrafl and airports
guicter and for designing and controlling land use paiterns, there are no comprehen-
sive plang and implementation programs which will onable all levels of gevernment
and all concerned sectors to participate effectively in the solution of the airerafl/
airport noige prablem. To the extent the present legal/inslitutional framework for
aireraft/airport noise repulation is intended to address and solve this problem, it has

nol been notably suceessful to dale.

Task Group 1, "Legal/Institutional Analysis," was therefore charged with the

following task:

1. Clearly setting forth the existing legal/institutional framework for airerafl/

airport noise control, including all levels of government.

Identifying constraints and shoricomings of the exisling legal/institutional

| &)

system that may he impeding the implementation ol available solutions.

3. Making recommendzations for structuring of legal/institutional ehanges that
would facilitate an aceclerated and compreliensive solution of the aireraft/
airport noise problem, both by nctions within existing authorities and through

legislative changes.
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In the [ollowing seclions, the exisling legal/institutional strueture is described,
as it relates Lo the exposure of people to the noise of airveralt. Criterin for the evalu~
ation of legal/institutional avrangements , whether existing ov proposed, arc then

developed.

Using these eriterin, an evaluntion of the existing legal/institutional system is
provided in order to illuminate the major constraints and problem areas which exist,
Potential ulternatives involving both (1) modifications of some aspecets of the existing
system and (b) fuller utilization of the existing aystem are proposed and discussed as
to their relative merits, Finally, the consensus recommendations of Task Group 1

are prescnted for considerntion.

Appendad to this report are list of the members of the task group (Appendix A),
the formal recommendations submitled by member organizations (Appendix BY, list
of the master file documents colleeted by the task group elfforts and rolated reports
generated by the task force effort (Appendix C), including both the reports of other

task groups and reports resulting from contracted studies,
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SECTION I-2

THE EXISTING LEGAL/INSTITUTIONAL STRUCTURE

The Noise Contrel Act of 19721 dircets the Environmental Protection Agency
(EPA) to study, in consultation with approprinte Federal, Stite and local agencics
and interesied persons, the adequacy of current and planned regulatory aclion by the
Federal Aviation Adminisiration (FAA) in the exercise of its authority to abate and
control aircraft/airport noise. This study is te include consideration of additional
Federal and State authorities and mensures available to airport and loeal governments
in controlling aireraft noise, The resulting report is to he submitted to Congress on
or before July 27, 1973. The governing provision of the 1972 A012 has been guoted

in the preface of this report.

The purpose of this section will be to analyze with objectivity the existing legal
and institutional authority covering the problem of nirport/airceralt noise from Lhe
point of view of what now exists and what has been done. On the hasis of this analysis,
consideration will then be given as to how the legal-institutional framework can he
better uased or changed so a5 to provide both shori-run improvement and long-run

accomplishment of the Congressional charge to abate and control nireraft and airport

noige.

CONSTITUTIONAL FRAMEWORK

Under the Constitution Congress has ihe power to regulale interstate air com-
merce. 3 In theory this power is complete; but in areas where Congress has nel com-
pletely exercised the power and the Stales have acted the tesl beeomes more practical;
i,e., does the State regulation substantially impede or burden inlerstate commerce ?
Here a second Constitutional provision comes into play, This is the Supremacy

4 . .
Clause which so far as is relcvant here, has been interpreted to mean that where



mrmrme T

x A = ey em —me L

Congress hus aeted or where it has provided for Federal regulatory aclion that hasg
been specifically laken, the aren covered is said to be "preempted” so ns to preclude
any State or local government action that conflicts with or denigrates from the Federal
action. This malter of "preemption” sounds simple enough to be workable, lHowever
in the aren of aireralt/nirport noise, the case law has added a ecompliealion that will

be diseussed in detail later (ref. p. 1-2-46),

Suffice it here to point out that if n State or local government by use of its police
power attempts to protect its eitizens by limiting the flightl of neisy aircraft, the
attempt is {nvalid as o matter of Federal preemption. o On the other hand, if the
airport owner makes the same attempt as its right as a property owner, the resulting
control of use of the nirport either on the hasis of time of day or night or by type of
aireraft may well hs valid. 6 As will also be discussed later (ref. p. 77) this result
is arguably reasonable because of the fact that the case law also consistently holds
that it is the airport owner which is linble for adjacent property destruction caused

by the aireralt/nirport noise.

FEDERAL AGENCY POWLERS AND IMPLEMENTATION

FEDERAL AVIATION ADMINISTRATION AND DEPARTMENT OF TRANSPORTATION

The basic Federal nviation legislation is the Federal Avintion Act of 1958, 7 For

purposes ol this discussion and analysis, Titles Il and VI of that Act are relevant.

''Expenditure of Federal Funds for Certain Airports, cote.

"Airports for Other Than Military Purposcs

"See. 302. (n) No Federal funds, other than those expended under this
Act, shall be expended, other than for military purposes (whether or
not in cooperntion with State or other loenl governmental agencies), for
the nequisition, establishmoent, construction, alleration, repnir,
muintenance, or operiation of any landing area, or for the acquisilion,
establishment, construction maintenance, or operation of air navign—
tion fncilitics thercon, except upon written recommendation and
certification by the Administrator that such landing area or facility

is reasonnbly necessary for use in fir commerce or in the interests
of mtionnl defense, Any interested person may apply (o the
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Administralor, under regulations preseribed by him, for such recom-
mendation and certifiention with respect to any Ianding area or air
navigation facility proposed to be established, constructed, altered,
repaired, maintained, or operated by or in the interest of such per-
son, There shail be no exclugive right for the use of any landing aren
or air navigation facility upon which Federal funds have been
expended,

"Loeation of Airports, Landing Areas, and Missile and Rockel Siles

"(b) Inorder Lo assure conformity Lo plins and policies for allocn-
tions of airspace by the Administrator under section 107 of this Act,
no military aivpert or landing area, or missile or rocket site shall be
acquired, established, or construcled, or any runway layout sub-
stantially altered, unless reasonable prior notice Lthereof is given the
Administrator so that he may advise with the appropriste commitlees
of the Congress and other interested agencies as to the effects of such
acquisition, establishment, construction, or alteration on the use of
airspace by aireraft. In casc of o disugreement between the Adminis-
trator and the Department of Defense or the Notional Aeronauties and
Space Administration the mailer may be appenled to the President for
final determination. . .

"Airspace Control and Facililies”

"Use of Afrspace

"See 307, (1) The Administrator is nuthorized and directed to de-
velop plans for and formulate policy with respect to the use of the
Navigable airspace; and assign by rule, regulation, or order the use
of the navigahle airspace under such terms, conditions, and limitations
as he may deem necessary in arder Lo insure the safely of aircraft
and the cfficient utilization of such aivspiree, lle miy modify or re-
voke such assignment when required In the public interest.

"Afr Navigation Facililies

"(b) The Administralor is authorized within the limits of available
appropriations made by the Congress, (1) lo aequire, cstablish, and
improve air navigation facilitics wherover necessary; (2) to operite
and maintain such air navigation facilities; ) to arrange for publica-
tion of neropautical maps and ehartls necessiry for the safe and
efficient movement of aireraft in air navigation utilizing the focilities
and assistanee of existing agencies of the Government so lnr as prac-
ticable; and 1) to provide necessiry facilities and personnel for the
regulation and protection of air traffic,

1-2-¢



"Air Traffic Rules

"fc) The Administrator is further suthorized and directed Lo pre-
scribe alr traffic rules and regulations governing the flight of air-
craft, for the navigation, protection, and identifieation of aireraft,
for the protection of persons and property on the ground, and for the
cificient utilization of the navigable ajrspace, including rules as to
safo altiludes of flight and rules for the prevention of collision be-
tween aireraft, between aireraft and land or water vehicles, and be-
tween siveraft and airborne objects. ...

"Exemplions

") The Administrator from time to time may grant exemptions
from the requirements of any rule or regulation prescribed under this
title if he finds that such action would be in the public inicrest.

"Exception for Military Emergencies

"{fy When it is essential to the defense of the United States because
of a militnry emergeney or urgent military necessity, and when appro-
priate military authority so dotermines, and when prior notice thereof
is given to the Administrator, such military authority may authorize
deviation by military aircraft of theo national defense forces of the
United States from air traffic rules issued pursuant to this title. Such
prior notice shall be given to the Administrator at the carliest time
praclicable and, to the extent time and circumstances permit, every
reasonable effort shall be made to consult {ully with lhe Administrator
and lo arrange in advance for the required deviation from the rules
on & mutually acceptuble basis. ..,

"Other Airports

"See. 209, In order to assure conformity to plans and policies for,
and allocations of, airspace by the Administrator under section 307
of this Act, no airport or landing nrea not involving expendilure of
Federa] funds shall be eslablished, or constructed ar any runway lay-
out substontinlly allered unless reasonably prior notice thereof is giv-
en the Adminislrator, pursuant Lo regulations prescribed by him, so
that he may advise as to the effects of such construction on Lhe use of
airspnce by aircrafl....

1-2-4



)

- IR S,

e

ALY S

T emes LS

"Other Powers and Duties of Administrator
"General

"Sce. 313, (o) The Administrator is empowered to perform such
acts, Lo conduct such investigations, to issue and amend such orders,
and to make and amend such generitl or special rules, regulntions,
and procedures pursuant to and consistent with the provisions of this
Act, ns he shall deem necessary to earry out the provisions of, und
lo exereise and perform his powers and duties under, this Act."

The rules FAA estnhlishes under the 1958 Act are called Federal Aviation Repu-
lations (FARs) and are printed in Parts 1 to 200 of Title 14 of the Code of Federal
Regulations. Pursuant lo the "dircetion' in Seclion 307 (¢) "to preseribe air trnffie
rules and regulntions governing the flight of aireraft ... for the prolection of persons
and property on the ground .., , " the Federal Aviation Ageney (now the Federal Avia-
tion Administration or FAA) Issued regulntions for noise abatement, requiring prefer-
entinl runway systems and courses, approaches and altitudes for landings and Lakenfis
first ot speeific airports with severe noise problems, including d. F, Kennedy and

8 .
Washington National™ and subscquently at all alrports with FAA operited control

9
towers.

To justify this action the FAA has stated that it "considers [its] statutory author-
ity [under Scction 307 (c)] adequale Lo preseribe rules restricting the pollution of the
alrspace by aircrafl engines when that pollution has an adverse effect upon person or

10
property on the ground, ...

While it is clear thal the actions taken by the FAA, as well as the applicable cose
law, which will be analyzed later in this report, confirm the view that Title 1] of the
1458 Act nuthorized and dirvected nirerafl noisc abatement under air traffic rule and

flight regulntion authority, whether or not that authority was fully exercised, it is

'equally clear that Title VI of the 1958 Act conveyed no such anthority until Title VI

was amended by the addilion of Scction 611 in 1968, 1

Title VI sets {orth the general FAA safety powers and duties, Section 601 sets
forth the general safety standards that were to he met in the issuance of certificales

that were to be issued by the FAA under the subsequent seetions of Title VI,  Section
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G02 provides for "Airman Certificates," Section 603 for "Aircrafl Certificates," and
Section 604 for "Air Carrier Operating Certificales.' Section 606 deals with the cer-

D
tifieation of an "Air Navigation Facility, " which includes airports. !
The text ol Section GOG is ns follows:

"Sec. G606, The Adminisirator is empowered to inspect, classily,
and rate any air navigation facility avnilable for the use of civil air-
craft as to its suitability for such use. The Administrator is em-
powered to issue a certificaie for any such air navigation facility. 13

14 . .

Tho 1966 Department of Transportation (DOT) Act, ~ which established the FAA
as an agency within DOT, directed the Secretary of Transporiation to "promote and
undertake research and development relating lo transportation, including noise

=4
abatemont, with particular attention to aireraft noilse. n1d Further, the Sccretary of
DOT and Administratar of the FAA were given the same authority previously vested

in the Federal Aviation Agency, and the action of the Secretary and Administralor have

. . 16
the same force and effect as when exercised by Lheir predecessors.

Amendments to the 1958 Act

As noted previously, in 1968, Title VI of the 1958 Act was amended by the addi-
tlon of Scetion 611 which requires airerafl/airpori noise (o be added to the criterin
that must be taken into account in issuing o Title VI certificate. More specifically,
the 1968 addition of the new Section (11 directs and empowers the FAA, after consul-
tation with the DOT, to prescribe

"Standards for the measurement of aireraft noise. . .and prescribe
and amend such rules and regulations as [the FAA] may find neces-
sary lo provide for the conirol and abatement of aircrnft noise. . .
ineluding the application ol such stnndards, rules and regulations in
the issuance ., . . of any certificate authorized by [’I‘itle VI].”

In 1970, the Airport and Airway Development Act (AADA) 17, nlso by way of an
amendment to the 1958 Act]'8 required ihat every airport serving civil nir carriers

operated under n CAB certilicate of publie convenience and necessity mus( obtain an

1-2-0
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nirport operating cerlificate under Section 606 from the FAA. The text of the AADA

amendment to the 1938 Act, which adds a1 new Scetion (612, reads as follows:
"AIRPORT OPERATING CERTIPICATIES
"POWER TO ISSUE

"Sec. 612, (1) The Administrator is empowered to issue airport
aperating certificates to nirports serving air carrier certified by the
Civil Acronautics Board and Lo establish minimum safety siandards
far the operation of such airports.

"ISSUANCE

"(b) Any person desiring Lo operale an airport serving air carriers
certificated by the Civil Aeronautics Board may file with the Admin-
istrator an application for an airport operating certificate. If the
Administrator finds, after investigation, that such persan is properly
and adeguately equipped and able to conduct a safe operation in accord-
ance with the requirements of this Acl and the rules, regulations, and
standards prescribed thercunder, he shall issue an airport operating
certificate to such person, Each airport operating certificate shall
prescribe such terms, conditions, and limitations as are reasonably
necessary to assure safely in air transportation, including but not
limited to, terms, conditinns, and limitations as are reasonably
necessary to assure safety in nir transportation, including bul not
limited to, terms, conditions, and limitations relating to --

(1) the tnstallation, operation, and maintenance of adequate
navigation facilities; and

(2} the operation and maintenance of adequate safety cquipment,
including firefighting and rescue equipment capable of rapid access
to any portion of the airport used for the landing, takeolf, or sur-
face maneuvering ol aireraft. "

The most recent amendment to the 1908 Act is the amendment of Section G611 by

)
the 1972 Act, 1 As amended, Section 611 in pertinent part now reads as follows:

"Sec G11 (0) Por purposes of this section:
"(1) The term 'FAA' means the Administrator of the Federal Avia-
tion Administration.

[-2-7
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"(2) The lerm 'EPA' means the Administrator of the Environmental
Protection Agencey.

") (1) In order to afford present and future relief and proteciion to
the public health and welfare from aireralt nofse and sonic hoom, the
FAA, after consultation with the Seeretary of Transporiation with
EPA, shall preseribe and amend stundards for the measurement of
aireraft noise and sonic hoom nnd shall prescribe and amend such
repulations as the FAA may find necessary to provide for Lthe control
and abalement of sirerafl noise and sonic boom, including the appli-
calion of such standards nnd repulations in the issuance, nmendment,
modification, suspension, or revecation of any certificate authorized
by Lhis title. No exemption wilh respect to any standnrd or regula-
tion under this section may be granied under any provision of this
Act unless the FAA shall have consulted with EPA hefore such exemp-
tion is granted, except that if the PAA determines that safety in air
commerce of air fransportation requires that such an exemption be
granted before EPA can be consulted, the FAA shall consult with EPA
as soon as practicable after the exemption is granted.

'"{2) The FAA shall not issue an original type certificate under sec~
tion GO3 (a) of this Act for any aireraft for which substantial noise
abatement ¢nn be achieved by prescribing standards and regulations
in accordance with this section, unless he shall have preseribed
standards and regulations in accordance with this section which npply
to such aireraft and which protect the publie from aireraft noise and
sonic boom, consistent with the considerations listed in subsection

@o. ..

"(d) In prescribing the amending standards and regulations under
this section, the FAA shall - -

{1) consider rolevant available data relating to aircraft noise
and sonic hoom, including the results or research, development,
testing, and evaluation activities conducted pursuant Lo this Act
and the Department of Transporiation Act;

"(2) consult with such Federal, State and interstate agencies as
he deems appropriote;

(1) consider whether any proposed standarvd or regulation is
consistent with the highest degree of safety in nir commerce or
air transportition in the public interest;
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{4y consider whether any proposed siandard or regulation is
economically reasonable, technologically practicable, and
approprinto for the purlicular type of aireraft, sireraft engine,
applinnee, or certificalo to which it will apply;

"{4) consider Lthe extent to which such standard or regulution
will eontribute to earrying oul the purpose of Lhis seetion.

"(e} Il any action to amend, medify, suspend, or revoke a certifi-
cate in which violation of aireraft noise or sonic boom standards or
regulation s at issue, the certificate holder shall have the same no-
lice and appoenl rights as are conlained in section 609, and in any
appeal to the Nutional Transportalion Safety Ioard, the Board may
amend, modify or reverse the order of the PAA il it finds that con-
trol or abatement of airerall noise or sonic boom and the public
health and welfare do not require (he affirmation of such order, or
that such order {s not consistent with safety in nir commerce or air

transportation. "
A rule issued pursuant to § 612 prohibiting domestic and flag curriers from op-
erating large fixed wing ajrplanes into a regular airport in the U, 8. after May 20,
1973 unless the airport has been certifieated "supports the safety objectives” of

20 . .
FAR 139, and has no reference to noisc considerations.

It would segm clear, however, that by exereising authorily under § 611 to apply
neise "standards and regulations in the issuance . . . of any certificate, , ." the FAA
could include noise standards or regulations in an airport aperator's cerlifieate
pursuant to § 612. In brief, authority exists for the FAA to certify airports for cum-
ulative noise exposure levels, based upon standards recommended by the EPA for

protection of the public health and welfnre.

The National Envivenmental Policy Act of 1969 (NEPA).21 imposes environmen-
tal requirements on the FAA, as well as on the other agencies, NEPA was enacled
lo ensure that federal programs and nclivities, Lo the extent practicable, will not
have conseguences inimical to the environment. To make certain that full considera-
tion is given to environmental factors in ngency planning, Scelion 102(2) () of the

}’xc:t22 provides that:
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"To the fullest exient possible . . . nll agencies of the Federal Govern-
ment shall . . . include in every recommendntion or report on prope-
snls for legislation and other major Federal aclions signiflicantly
affecting the gualily of the human environment, a detniled statement by
the responsible offiefal . . "
The Council on Environment Quality (CEQ), a body established under Section 202
2
of NEPA"S to review tho nclivities of the lederal agencies and in general to aid the
President in formulating policy on envirenmental matters, has, pursuant lo its man-
2]
date in Exccutive Order No. 11514,"'4 issued guidelines for the preparation of impact
2-"
statements. The Department of Transportation has, for its own operating purposes,
96
issued an order entitled "Procedures for Considering Environmental Impacts,™
Paragraph 8 of the order requires that a proposal [or ageney action be accompanied
either by a declarvation that the proposed action will not have o signilicant impact on

the enviromment or by a Section 102(2) (C) Environmental Impact Statement.

Section 12 of the 1970 Airport and Airway Development Act, 27 algo requires
DOT to formulate a "National Airport System Plan,'" which is designed to aid the
development of public airports until at least May 21, 1982, Factors of mandatory
consideration in the development of the Plan include "the relationship of each airport
to the rest of the transportation system in the particular aren, to the forecnsted
technologicn! developments in aeronauties, and to developments foreasted in other
modes of intercity transportation. 28 The Act specifically dircets the Sceretary to
consult with the Council on Environmental Quality and the Secrelaries of HEW,
Agriculture and Interior, and to incorporate their recommendations "with regard to

9
the preservation of environmental quality . . .to the exient , . . feasible., . . n?

The AADA also established the Aviation Advisery Commission to "formulate
recommendations concerning the long range needs of aviation. . . surrounding land
uses, ground accoss, airways, air service and aiveraft, compatible with (the National
Airport System Plan). 130 This Commission has rceenlly submitted to the President

. . . 31
and Congress a repert on its studies and recommendations.

1-2=-10
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Encompaasing this entire process of application, hearing and approval at all
levels for new airport or runway development, or runway extension, is a declaraticn
of nntional policy that;

"airport development projects authorized pursuant to this subchapter
shall provide for the proteclion and enhancement of the natural re-
sources and (he quality of environment of the Nation, 32

The Secretary may not approve an airport development project found to have an
adverse environnmental impact unless he has issuced a written atatement that there is
"no feasible and prudent nlternalivc"m’ apd that "nll possible steps have been taken Lo
minimize' the environmental damage. M Such rejection, however, is on an ad hoe
hasis, there being no advance Federal guidance for the planning of airport projects.’ 5

Even if a project satisfies the needs of loeal environmental conditions, it must
also meet Federal substantive standards, Section 10{:1)36 requires that all proposed
development be "in acenrdance with standards established by the Seeretary, including
standards for site loeation [:md] airport layout . . . .'" This allows DOT/FAA to pre-
seribe standards for airport location, layout and improvements based on noise

considerations.

Commenecing with the Federal Aid to Airports Act of 1046, 87 there have been
Federal grants-in-aid programs for establishing and developing publicly owned air-
ports. In 1964 Congress amended the 1846 Act to require that any airport receiving
Federal funds must have (aken "appropritle action, including the adoption of zoning
laws, .... to the extent reasonable, to restrict the use of land adjncent to or in the
immediate vicinity of the alrport to activities and purposes compatible with normal

1

18 . :
airport operations...." This language allows the issupnce of noise guidelines,
T
for sponsors based in part on noise considerations, The current grant program’ = is
funded from the Airport and Airway Trusl Fund which wus ereated by the Airport

and Airwny Revenue Act of 1970, the compunion Act of AADA, 40

1=2-11
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Section 1G(c) of AADA provides;

"(3) No nirport development project may be approved by the Secretary
unless he is gatisfied that fair consideration has been given lo the
interest of communities in or near which the praject may be located,

"{4) It is declared to be national policy that airport development pro-

jects authorized pursuant to this part shell provide for the protection

and enhancement of the natural resources and the quality of the en-

vironment of {he nation...,"4!
While it may be assumed that the grant allocgtions made thus far are consistent with
the direclives of the above provisions, il does not appear that aireraft/airport noise
abatament has been a prime objective of such grants. However, there is no apparent

reason why aircrait/airport noise should not be a prime factor for consideration

under each of the ADAP and PGP programs.

Further regulaiory actions by Federal Aviation Administration is seen in the
promulgation hy the FAA of Part 16 of the Federal Aviation Regulations, Part 36 sets
standards, as provided for by the 1968 amendment which added Section G11 to the
1958 Act, for typo certification of future subsonic transport category aircraft and of
turbojet aireraft regardless of eategory, Part 36 does not require the retrofit of
existing aircraft; however, the FAA has stated in the preamble to Part 36 that furhter

noise reduction will be reguired as technology progresses.

In the Noise Control Acl of 197242 Congress declared that "Federal action is
casential to deal with major neise sources in commerce, the control of which requires
national uniformity of treatment. ot The purpose of Lthe Act is the "ellective coordi-
nation of Federal research and activity in noise control, i To this end the Act
authorizes the establishment of Federal noise emissicn standards for products dis-
tributed in commerce as well as providing information coneerning those standards

5

to the publie, *

While the Noise Control Act requires each Federal agency to consult with the
Administrator of the Environmentzl Protection Agency (EPA) in preseribing standards

and regulations respecting noise,“ it specifically provides Lhat the 1968 Amendment
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to the Federal Aviation Act of 1358, previously cited, applies to the FAA noise re-
duction programs In lieu of the more general provisions of the Noise Contrel Act,
A prineipal provision of the 1972 Amendment requires the FAA, after consultation
with the Sceretary of Transporlation and EPA, to prescribe and amend standards
for the measurement of aircrafl noige and sonic boom in order to prateet the public
health and \'velt"ar(.-.48 The Neise Conlrol Acl further amends the 1968 Amendment
by requiring the EPA Lo submit to the FAA proposed repulations to provide for the
control and abatement of airceraft noise and sonic boom as EPA determines is

49
neeessary to proteet the public health and welfare,

The FAA has final authority &s belween the two agencies on whether to implement
the EPA recommendalions, after due opportunity for a public henring has been
provided, a0 If the FAA does not adopt the EPA recommendations and the EPA has
reason to believe that the FAA action does not protecl the public health and welfare
from airerait noise and sonic hoom, EPA may request the FAA to reconsider the
original EPA proposnl.51 This request is to be published in the Federal Register.
The FAA must {hereafter give a detailed report to EPA an its review. This report
ia to be published in the Federal Register, unless the FAA intends to implement the

specific action proposed by EPA.

As mentioned above NEPA was enacled to ensure that Federal programs and
activities, to the extent practicable, will not have conscquences inimical {o the
environment. Furthermore CEQ has issued its guidelines for the preparation of
Impact statements; and DOT has issued its order entitled " Procedures for Consider-
ing Environmental Impacts. " However, the only FAA order that has been released
to date in compliance with the DOT order sets forth the Administration's poliey and
procedure concerning the abatement of environmental pollutants generated by FAA
t'ucilities.52 The purpose of lhe program is to build on existing legislaiion and
efforts to abate air and water pollution at Federal fneilities, including environmental
pollutants such as noise, radiation and solid waste. The term "facilities" was
defined to include nireralt owned by or constructied or manufactured for the purpose

of leasing to the Federal government.



The order directed compliance by all FAA owned or leased [acilities, and in-
cluded the requirement that all future owned or leased facilities must he designed,

operated, and maintained to conform with speeific pollulion standards.

In an earlier pronouncement, which set forth its plan for implementation of
NEPA with regard to pirport construclion projects, the FAA declared that an action
will be considered significant enough to warrant the preparation of an impact state~
ment if it has effects similar to those outlined in Lthe DOT order. o The Civil Aero-
nauties Boidrd has issued a Statement of General Poliey under NEPA, effcetive June

%
25, 1970,"%

Noto should nlso be made of subchapter 1V of the Intergovernmental Cooperation
Act of 1968, which is concerned with development assistance programs. 85 Under its
provisions the President is directed to establish rules and regulations governing the
formulation, evaluntion and review of Federal programs and projects thal have a
sipgnificant impact on aren and community development. The objectives to be con-
sidered in lormulating the rules and regulations include 2 balanced transportation
gystem (including air transport), development and conservation of natural resources,
and adequale outdoor reercalion and open space. ‘The viewpoints of national, re-

gional, state, and local coneerns are to be fully considered.

Undor Section 307(¢) ol the FFederal Aviation Act, the FAA has becen given the
power to proteet "persons and property on the ground, " as well as in the air.5 '
Pursuant lo this power, #nd its pwer to preseribe rules for the safe and efficient
use of the navigable airspace, the FAA, as noled on page I-2-5, had prior to 1968,
issued regulations for the purpose of noise abatement, prescribing, among other
things, preferential runwny systems and courses and altitudes for landings and take-
offs, firat nt sevoral airports including Washington National and Kennedy and later,
under a general regulation, at all airports with control lowers, The regulations
were designed to require the use of approach nnd departure procedures in order to
minimize noisce levels to the surrounding community. Within thelimitations of

existing operating conditions, such as wind veloeity, traffic volume and runway length,
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the preferential runway system direcls the use of the runway that will expose the

community to the least noise possible,

Under the laler regulation, FAA controllers, by their Air Traffic Control clear-
ances, may bring individual operations wilhin the scope of FAA regulatory power.
Violations of FAA regulalions or such clearances are subject te penalties preseribed
by the Federal Aviation Act and FAA regulations. o7 Thus through lower clearances
the I"'AA cnn play n substantial role in implementing the operational noise-obatement
system of n particular airport. Of course the FAA controller, on his own or at the
pilot's request or insistence, may determine that a preferred procedure should not

be followed in 2 particular operalion in the interest of safety,

In 1969 the FAA acted (o limitl the number of operations by different eategories
of aireraft, during certain hours, at 5 major airports. a8 This application of the
FAA power over flow control in order to nchieve the most efficient use ol the navi-
gable airspace was stated to be aimoed ot relieving air traffic delays, but it could
have been exercised to reduce noise levels., These regulations of flow control have
not been challenged as an exercise of Title III controls over efficient use of Lthe
navigable airspace, Those conirols also authorize the protection of persons and

property on the ground,

As an example of how these powers could be used to effect n reduction in noise,
the FAA could ban flights ol night at cerlain airports or on certnin runways; it could
direct flights to other less impaeted airporls; or perhaps order the climination of

flights, subject to the following paragraph.

There {8 a pogsibility of concurrent jurisdiction problems between the FAA and
CAB, The CAB is authorized to permit discussions and ngreements among carriers
which affect zir transportation. 54 Tho carriers have agrecd Lo roule-capacily agree-
ments to limit the frequency of operations. The CAD has approved such agreements
in certain instances, 6o At the same time, us explained, the FAA has the authority

to changoe the flow of alr carrier operations in order to lessen overall noise levels.
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Since the considerations (hat guide each of the two agencies in allowing or ordering
such changes in operations are premised on difforent bases, Ltheir powers could be

reconciled.

In the specifie instance of Washington National Airport (RCA) and Dulles Inierna-
tional Airport (IAD) hoth of which nre considered regional airports for the Washington,
D.C., aren (Friendship Airport at Baltimore is considered the third regional airport
for the D.C. area), the FAA has published in the Federal Register o notice that it
proposes to refine its policy concerning the present and future roles of Lhese two
airports in meecting the needs of air transportation in the Washington area. 61 It
might be noted that the 'AA, besides being the governmentnl agency empowered to
regulale these two airports, is also the proprietor of them. Ilowever, the notice
indicates thai the FAA promulgated the nelice in both eapacities. The measure is in
part dirceted to the reduction of noise levels at DCA, The FAA propases that DCA
by January 1, 1974, he operated selely as a short-haul atrport insofar as air car-
rier operations are concerned, with the longer-haul flights being shifted to 1AD.

Air carriers would not be permitted Lo operite & new aireraft type into DCA unless
the new airernft were gquieter and resulted on an avernge day in less nir emissions
on a per~passenger-seat basis than the aireraft it replaces and were to be used for
service within the range of the short-haul provisions of this policy. On the other
hand, there would not be any restriction at DCA on any type of aircraft that was
moro ncceptable in these terms, except as might be dietated by safety considerations

or the physical limitations of the airficld.

FAA Rule Making

As jusi noted, the only regulalion promulgated to date by the FAA, pursuant to
its authority under the 1968 Amendment "o prescribe and amend such regulations
as [it] may find necessary to provide for the control and abatement of aireralt noise
anc sonic boom"ﬁz is Part 36 of the Federal Avintion Regulntions. 63 This part scts
forth the noise-emission limits for Lype certification of new subsonie jet or propeller
powered transport category aircraft and all subsonic jet airernft regnrdless of

4

category.
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On the rationnlo that the modification of aireraft already in use or manufactured
under an existing type certificate involved different economic and technieal consid-
erations from the design of new airerafl, the FAA wrote Part 34 to apply only to air-
planes for which new type certilicates are sought, with the commitment to propose
noise standards for older aircrafi at the earliest possible iime, 65

When Part 36 beeame effective a number of applications for new aircraft within
its scope were pending. One application for certification of a major aircraft, the
Boeing 747, had been pending hefore the 1968 amendment to the "ederal Aviation Act
was enacted and before the FAA proposed Part 3G, Conseguently, the designing of
that aircraft was well along before it became clear thit the government would impose

mandatory noise limits,

Initially, Part 36 requirved all new aircraft having turbojet engines with bypnss
ratios of 2 or more to meet the standards imposed for future airplanes. With
respect to nireraft on which applications had been filed, no matter how long ago,
manufacturers were merely reguired to furnish information to flight crews on how
to minimize noise in the operation of the planes, 66 This approzch was changed in

two ways when the rules wcere finally adopted,

The first change provided for an additional tradeoff provision permitting more
noise by airplanes powered by more than three turbojet engines with bypass rations
of 2 or more and for which npplications had heen made before December 1, 1969. 67

Second, the FAA excused the 747 from the noise limits in Appendix C, requiring only

that its noise levels be reduced "to the lowest levels that are economically reasonable,

technologically practicable, and appropriate to the particular type design, . This
dispensation was limited, however, by the imposition of a time peried at the end of
which the certifieate for the 747 was to be suspended or modified unless the aireraft
had been redesigned to meet the applicable limits set forth in FAR 36 Appendix C,
This reqguirement was later met, with the FAA cerlilying that the type design had

been changed to meet those applicable limits.
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Part 36 also regulates ajreraft thal were lype-certified before its cffective dnte
but that, after that dale, undergo voluntary design changes inereasing the noise lev-
cls created by Lhe airveraft, 70 Such n change is treated as an "acoustical change, '’
and the manufacturer must obtain FAA approval before making any such change,

The purposc of the rule is lo prevenl escalation of airernft noise when and if tho older

type certified nirerafi are enlarged. n

The noise evaluation technique contrined in Part 36 involves measurement of the
nojse produced by an aireraft at the appronch, takeoff and sideline points. Before
Part 36 took effect it was amended to change the condilions for testing approach noise
to make explicit that the landing configuration for the noise test is to be the same as

that used in satisfying the safety requirements for type certification. 72

In 1971 the FAA published a notice of proposed rule making concerning a possible
amendment lo Part 36 lo require altitude and temperature accountability throughout
that Part in order to strengthen the test conditions for acoustical change approvals,
The FAA has never finally adopted Lhis amendment. In Cctober 1972 the FAA
announced thai it intended te propose an amendment to Part 36 that would lower the

noise limits in Appendix C for aireraft types certified in the future. T4

Since the incorporation of noise-reducing fentures into an airplane at the time of
manufacture can normally produce greater results at lower costs than can post-
manufactiure modification, the PAA in July 1972 published a proposal that would re-
quire new airplanes of types certified before Part 36 took offect to comply with
Appendix C noise standnrds. 7 The proposed requirement would apply to all trans-
port category and turboject airceraft, including the 707, DC-4, 727, 737 and DC-9,
The nirworthiness certificate issued to cach copy of a type-certified aireraft would
be tho vehicle for ensuring that new copics of these aireraft incorporate desipn
changes Lo satisly Appendix C. I the rule were adopled as proposed, Appendix C
would apply to new copies of the older nireraft types produced after the effeclive

date.
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The power of the FAA to impose retrofit rules on existing type certifiented air-
ceraft not covered by Pari 36 in order {o reduce noise levels is clear, as is the
prospeel that neise levels will begin to go down onee such rules have been applied to

an algnilicant extent.

Part 16 does not require retvofitting of any exisling airernft. Bul the FAA slated
in the prenmble to Part 3676 that further noise reduction would be required as tech~
nology progresses, and on November 4, 1970, published an advance notice of proposed
rule making concerning the retrolitting of the existing type certified subsonic turbo-
fan engino powered airplunes as o condition to their further operation. 7 The 1968
Amendment to the Federal Aviation Act was cited as the authorily to underfnke such
rulemaking. The notice stated that the legislative history of the Amendment eontem-
plated that retrofit would be required when feasible. In the advance notice of pro-
posed rulemaking for retroflit the Administrator of the PAA noted that '* there is an
obvious public need for relief, It was the nolse of tne current fleet of aircraft that,
in lnrge part, led to the enactment of 49 U.8.C. § 1431 and with respect to which
the publie need for protection is clearly the most urgent, w78 The notice itself, how-
ever, did not propose any specific rules. To achieve this retrofit noise reduction

two allernative approaches were discussed:

1, Prescribing the entire modification scheme and equipment so that the means

of complinnce will be clear to lhe carrviers.

2, Belting the conditions that must he mel by the retrofitted plane without setting
the means to achiceve the reduction in noise, thereby allowing Mexibility in

teehnologics,

As detniled in the advance notice, NASA hns conductled a 3-year research pro-
gram, which has demeonstrated that application of speeial acoustical material to the
engine nacclles of 707's and NC-8's could reduce the noise from these aireraft on
takeoff and approach by approximately 8.5 EPNdB and 12-15 EPNdD respeetively. ™
By mid-1871, however, the Administralor of the FAA announced that retrofit of

these two older model planes would, in his view, yield only small benefit to the
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nublie in view of the cost of the remodeling, lhe tUme it would teke, and their ultimate
replacement by newer and quieler types, and that the focus of retrofil considerations

should be directed o the less noisy 727, 747 and DC-9 airplanes, 80

Procedurally, the advance notice is to be followed by a notice of proposed rule-
making, and then by the final adoption of the retrofit rules, Whilo no direet action
has been taken to datle with respect to ordering retrofit, the IFAA, based on the com-
ments to lhe advanee notice, has issued an advance notice of proposed rulemnking

1
concerning airline Fleet Noise Level (FNL). 8

Civil Airplane Fleel Noise Level (FNL) would be the measure of the iverage
noise level created by all old and new planes in a carrier's fleet. The FNL would be
weighted by the number of [lights made by each aireraft. The theory behind the
proposn] is that by pushing down the earrier's FNL, the overall airerafl noise will
be reduced. The most efficient way te accomplish such reductions will be left to
the carrier. Among the options that a carrier may select nre: retiving noisier air-
eraft, redueing the [requency of their use, aperating them at lower weights, and

retrofitting.
The propos ed regulation would:
e  Prevent escalation of lect noise levels.,
¢ Requive a reduction in fleet noisc levels on or before July 1, 1976,
s Require airplanes to comply with Part 36 on or after July 1, 1978,

The proposal would apply to airerafi operated in interstate commerce, under
Part 121 of the Federal Aviation Reg‘ulationssz. by air earriers, supplemental air
ecarriers and cammercial and nir taxi operators operating lurbojet engine powered
airplanes with maximum weights of 75, 000 pounds or greater. The extent to which
the proposal would apply to nivplanes engaged in domestic as well as foreign opera-
tions is ambiguous. Pending achievement of the proposal's objective, the FNL con-
cept would immediately establish an upper limit on the cumulative noise levels of

each fleet operator and then would require a phased reduction of those levels so that
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by July 1, 1976, at lenst 50 percent of the reduction required by July 1, 1978, would
e achicved. 83 However, for reasons that are not entirely elear, the proposal would

eliminate the sideline measurement.

There have been two proposals for rulemaking in the SST/sonic boom aren. The
first, the civil supersonic aircraft type certification rule is still in the advanced
. a4
notice stage, no rules having been proposed. ‘ Rather, the government has merely

invited public participation to discuss dillerent courses of action.

The period for public comment expired in November 1970 and no propesed rules
have (o date been published, The FAA, in the advance notice, took o definite stand
that noise ceilings would he placed on such aircraft. This rule would amend Part 36
and would represent the first step in implementing the objective of establishing
noiso levels on supersonic airplanes and developing eriteria concerning the airport
noise characteristies of the airplane that must be met prior to the issuance of a

type certificate,

Tho second proposal, in the sonic boom area, was published as a notice of pro-
posed rule making on April 16, 1970, 85 and was promulgated on March 28, 1973, 86
It amends FAR f)l,ﬁl7 which prescribes rules for the operation and maintenance
of all aircraft in the couniry, Under the new rule, no person may operate o
civil aireraft ai a true flight Mach number greater than 1, exeept in eompliance with
conditions and limitations set forth in an authorization to excced Mach 1 which is
issued by the FAA to the operator under the terms of Appendix B to the new rule.
Each application for an authorization Lo exceed Mach 1 must demonstrate that one

or maora of tho following conditions is sutisfied:
e The flight is necessary to show complinanee with nirwoerthiness require-
ments.
® The flight is necessary o delermine the sonic buom charaet eristies of the

of the airplane.



e 'The Might is necessary to establish means of reducing or eliminating the
cffects of sonic boom.

o The flight is necessary to demonstrate the conditions and limitotions under
which speeds greater than a true [light Mach number of 1 will not cimse a

mensurable sonic hoom overpressure to reach the surfuce.

TFurther, the appliciation must demonstrate that the purpose of the test cannot
be safely or properly aceomplished by overocenn Lesting.ag An autherization Lo
exceed Mach 1 is effective until il expires or is surrendered or until it is suspended
or terminated by the Administrator. Such an authorization may be amended or sus~
pended at any time, if the Administrator finds that such aclion is necessary to
protecl the environment, Any such suspension or amendment remains in effect during
the period that any hearing on such action takes place. 20 The nuthority for the pro-

mulgation of this civil aireraft sonic boom rule is the 1968 Amendment to the Federal
9
Aviation Act. 1

The possible development of large STOL commercial aireralt during the next
decade will ereate new demands for noise abatement technelogy. [In addition to op-
erating oul of large commercial airports, Lhese tirveraft will operate out of short
field general aviation airports, most of which have not previously erealed an appre-
ciable ndverse neise impact on the surrounding community, New STOL aziveraft are
expected 1o be subject to new noise cerlification regulations developed specifically
for this type of aircraft. 92 A design objeetive of 95 EPNAB at 500 feet for STOL
aireraft has been tentatively selected. o Design of vehieles and propulsion systems
meeting this goal is being approached by intensive researeh and development of

suitable propulsion and lift concepts that may he examined with respect to potentinl
[}
jet neise technology, 9
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The VI'OL industry is primarily geared io military helicopter requirements,
which account for approximately 80 percent of the more than 20,000 such vehicles
nroduced prior {o January 19'70.95 The indusiry has been engaged in research and
flevelopment programs specifically aimed at reducing helicopter noise. There are
regulations, however, limiting the noise of helicopters for eivil ugse, Thus, there is
lttle motivation for transferring this helicopter noise nhatement technology into the
civil sector. Since it has been demonstrated that substantinl noise suppression ean
be provided for current helicopter designs, it is practical to consider that the heli-
copter can eventually be compatible with community useage. 26 In the long run, this
result can be achieved only by incorperating ndequate noise reduction methodolopy
into vehicles produced for the urban user. Application of available noise control
technology, however, to currently marketed light piston-powered helicopters can be

fostered by regulatory action, d

When the PAA promulgated Part 36, it expleined the exclusion of STOLs and
VTOLs on the ground that such aireraft presented peculiar problems because of their
unconventional propulsive systems and their ability to operatoe in close quarters,
these problems required further study and separate treatment. 98 The FAA promised
to propose lurther rules controlling airport noise from such aireraft “at the earliest

possible timc,”99 but has not yet done so.
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NATIONAL ARRONAUTICS AND SPACE ADMINISTRATION (NASA)

NASA was esinblished by the National Aeronautics and Space Act of 1958, 100

The purpose of NASA under the Acl is lo earry oul the declared policy of the United
States that acronautical and space activities sponsored by the United States shall be
the responsiblity of and be direeled by nnd under the control of a elvilian agency,

with the exception of defense activities. 1ol NASA is authorized to:

e Conduct research into the problems of flight within and outside the

earth's atmosphere,

& Daovelop, construct, test and eperate acronautical and space vehicles

[or research purposes.

& Perform such other activities as may be required for the exploration

102
ol space,

Noise reduction technology has been accelerated by NASA through research and
development programs aimed at utilizing existing turbofan engines by modifying them
with a noise reduction reirofil package, An example of such an effori is tho NASA
Acoustically Lined Nacelle Program, which has demonstrated the feasibility of
reducing engine noise on approach and of moederately reducing takeoff and sideline
noise, Lo3 In Seplember 1966 NASA in conjunction with Beeing and Douglas undertook
a study of potential noise reduetion with respect to the JT3D engine, which is the
enpine used with the DC-8 and 707, This study was {inally concluded in Octobor 1969
and indicaled that noise attenuation results on approach were pessible for Douglas
DC-8 and Boeing 707 modifications. Altenuation in approach noise on the order of
10,5 EPNdB and 15,5 EPNdAB were attained in this study for the Douglas NC-8 and
the Boeing 707, respeciively, The primary value of the program wns the demonstra-

tion that the basie concepts of sound absorption developed in various laboralories

were valid for aircraft in flight,

Another NASA program, due to be completed in 1973, is the Quiet Enpgine Pro-

gram aimed at demonstrating the leasibility of designing o new turbofan engine with
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talkeoff and appronch levels significanily lower than any achieved to date, The objec-
tive of the program is the development, from the first stage of design, of an experi-
mental turbofan engine hnving low noise production as the primary configurational

constraint, 104

NASA, in conjunction with the FAA, the Environmental Science Services Admin-
istration, and the Department of Defense, has conducted research on sonic boom and
lts effects on people, animals, terrain, structures, and ecology in general. Although
these efforts hove had many significant technical and psychological resuiis, they have
not established a ceiling below which senic boom eaused by civil aircraft in commer-

,.
cial air transportation would be considercd "olerable’ or "acceptable. n105

In connection with this study for EPA, NASA submiited a prellminary report to
EPA dealing with aircraft noise reduection technology. 106 Reference is made to this
report for a deiniled presentation of the various types of research programs in the
area of aircraft noise and sonie boom conducted and sponsered by NASA, This draft
purports to do no more than briefly present the different kinds of research programs
for which NASA has heen or is responsible,

NASA has supported studies to characterize and evaluate individual and community

107 It has sponsored a number of community survey re~

response to aireraft noiso.
search studies with the objective of establishing a correlation between the manncer in
which peaple react to airport noise and their exposure time histories and existing

. 8
measurement techniques, 10

Technology fer sopic boom assessment has not been developed as systematically
as that for nircralt noise assessment, Considerable effort has been expended, how-
ever, to characierize the statistical nature of the exposure; that s, its variability

[rom a true N-wave aleng with associated community and individual responses,

Laboratory studies arc planned, with the use of improved facilities, to study the
intrusiveness of aircraft noise, partieularly the significance of background nolse and
the effect of low frequency noise and noise induced vibrations en the psychological and

pbysiological responses of people, 110
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Both short- nnd long-range plans have been developed for airport community
noise research, Data will be obtrined by means of specinl tower facilities to better
define the propagatien through an inhomogenious medium from flight altitudes to the
ground af various angles. The data will be correlated with actual ground contour
measurements {rom aireraft in [ight in order to improve the capability for predicting
contour patlerns, particulnrly at large distancos, Long range plans call for repeating
communily surveys in selecied localities in order to evaluate and correlaie expeciled

; : . 111
changes in the noise oxposure and the associated rosponses,

NABSA is initiating plans to eonduct in-house combuster noise lests using the
existing fucilities in order lo determine means for predicting core noise levels and
to find viable means of reducing the core noise floor, Current research is being eon-

ducted on the basic principles and problems underlying combustion noise. - Also,

NASA has inltiated studies of thrust reverser neise. 13

Theoretical work on noise suppressors is continuing in order to provide a better
understanding of suppressors and to provide better design techniques. Experimental
studies with sonic {or choked) inlets have been conducied, 1 Present research

efforts are directed al making noise suppressors more efficient, Emphasis is being
=4
placed both on theoretical and experimental programs, 115

The NASA reporl noles that:

"In order to progress beyond the FAR 36-10 noise levels econeomically,
a vigorous moise reduction technology program is required, Advances
in nolse source reduction and improved suppression efficiency are
areas of major importance for future technology programs., The fan
and pogsibly the turbine are the primary candidates for source noise
reduction program, Improvements in suppression technology ure neaded
lo inerease acousiic lreatment elfleciiveness so that less treaiment wlll
be required for a given noise reduction and also to reduce the weight
per unit area of ireatment by Incorporailing new materials or Inbri-
catlon concepls or both, The use of a sonic inlel also is a promising
teehnique for reducing the cost of noise suppression. This concept
will also be evaluated in future programs,+10
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NASA also has a refan program, which applies current source abatement tech-
nology to the engines thal power the narrow-hody aircraft in the United States civil
fleel. No ndvances in the state-of-the-art are anticipated, The program objectives
are to demonstrate, through development of retrofit kits, thal the noise produced by

the narrow-body fleat can be reduced by 5 io 10 EPNdB below the Part 36 require-

ments, while retaining demonstrated engine reliability and maintainnbility and causing

no degradation of aireraft performance or safety, and all at an acceptable fleet retro-

fit cost, Close coordination of the program is being maintained with the Depariment

of Transportation through the Joint DOT/NASA Olfice of Noise Abatement, 17

Further NASA research programs include:
L . 118
» Nonprepulsive (airframe) noise,

# Jct noise abatement technology, including suppression devices, inflight
effects on suppression devices and core noise.

&  Sonic boom, 120

s Powered lift airceraft, including augmenter wing notse, externally blown

flap noise, quiet, clean short-haul exporimental engine programs and
2
short-haul aircrafi system studies, 121

¢ [Rtolorcralt. 122

& Operating procedures, including two-sepment approach studies, micro-

wave landing systems, curved approaches and decelerating approaches.

CIVIL AERONAUTICS BOARD (CAB)

e The Board's

-
current autherity is contalned in the Federal Aviation Act of 1958, as amended, 125

The CAB was created in 1038 by the Civil Aviation Act of 1938, !

Under the 1958 Act the Board is directed to regulate the economic aspects of the

airline industry, Board functions under the Act include the issuance of certificates

of public convenience and necessity authorizing an air carrier to engage in air trons-

portation, 126 the approval of mergers, 127 and the regulation of air fares, 128



The Doard is required by the Act to consider six [actors in deciding whether a
course of action is in the public interest, 129 There is no explicit requirement in that
Act that the CAB consider the envicenmental impact ol its decision. Hewever, on
September 12, 1968, the Courl of Appeals for the District of Columbia, inthe case of

Palisades Citizens Association v, C.A,B., held thal consideration of the environ-

mental limpact was implicit in its stalutory authority to regulate for the public con-
venicnce and necessity. 130 On January 1, 1970, the mandate of environmental protec~
tion became explicit, ns on that date the National Environmental Policy Act131 became
elfective,

In June of 1970, the Board issued regulations implementing the requirements of
NEPA. 132 Although the Board stated that it can interject environmental considerations
In other contexts, the Board's regulations implementing NEPA state that the need for
an environmental impact stalement will arise most often in inslances in which the
Board issues a certificate authorizing air transportation: (1) To an area not previously
gerved by air trunsportiaiion; or (2) to be operated under condilions or with equipment

which might resull in changes significantly affecting noise or air pollution levels,

Board regulations provide for consideration of environmental factors in the con-
text of formal Board proceedings, 134 Under Board procedures, it is the responsi-
bility of the hearing examiner to file a [inal environmental impact stutement after the
completion of the [ormal proceedings il he delermines that Board action will resuli in
'n major federal action significantly affecting the guality of the human environment, "
If the examiner delermines that there is no need for the environmental impact state-

ment he musi set forth the basis for this decision,

The hasic thrust of Board environmental procedures is to develop all the environ-
mental information needed o make an intelligent decision al the hearing stage. 88
This assumes that "the primary burden of producing environmentally relevant evi-
dence will fall upon the applicants, parties, and agencies with environmental expertise
participaling or commenting on any particular proceeding. nld0 The Board has stated

on several ocecnsions that this procedure meels NEPA requirements beenuse olher
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agencies have expertise and authorily In areas directly concerned with the environ-
mental impact of aireraflt operation and because the Board is primarily concerned

with the economic reguliation of the airline industry.

Alihoupgh the CAB has the authority to deny n certificate authorizlng air transpor-
tation if it finds that the adverse impact of the operations on the environment outweighs
whatever factors point to the grant of the certificate, it cannot according to ils regu-
lations, interfere if & carrier chanpes schedules, increases frequency, or introduces
new equipment over its authorized routes which result in new, different, or incrensed
impact on the environment, 137 The CAB, as justification for this position, ciles
section 401(e) (4) of the 19568 Act, which prohibits the CAB from attaching any condi-

tions to the grant of a certificate, and the conlrol of aircraft and aireraft operations

granted to the FAA by the same Act,

The CAB has acted to reduce congestion and lower the frequency of flights by
appraving capacity limitation agreements among airlines. 13 These agreements
allow all carriers on a particular route to reduce the frequency of flights on that

route thereby raising airline load factors.

The CAB has also ncted to reduce the noise impact around congested airports by
vequiring that carriers on cerlain routes use less congested airports, Under § 401(d)
(1) and 401(e) (1) of the FAA Act, the Board can find that the public interest requires the
use of a particular airport and so specify the airport in the carrier’s certificate, The
courts have held that Board specification of a particular airport is lawiul, since it

was merely a description of the "points™ that a carrier is authorized to serve,

The CAB is considering the degirability of disgouraging excessive schedules in

order to reduce airport congestion noise and air pollution in setting load factors for

use in computation of fares. L

DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT (IIUD)

The HUD legislative nuthority contains no explicit provision mandating that HUD
adopt regulations designed to protect the public health and welfare from aircraft noise.

2
However, the Department of Housing and Urban Development Act of 196514", which
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ereated HUD, and the National Environmental Policy Act of 1960143 implicitly provide
authority for {IUD to aet, The Department of Housing and Urban Development Act
declares that the general welfare of the natlon requires the "sound development of the
Nation's communities and metropolitan areas, nldd The Secretary was given the
authority to adopt such rules and regulations ns were necessary Lo earry out the

45
15 The Nntional Environmental Policy Act of 1969 required all

46
Federal agencies Lo dovelop procedures Lo carry out the purposes of NEPA.]'

purposes ol the Act,

In July of 1971, HUD promuigated Circular 1490, 2, which established noise
exposure policies and standards o be observed in the approval or disapproval of all
HUD projects, The Circular cited the Department of Housing and Urban Development
Act and NEPA as authority, 147 The Circular covers anssistance [or planning, for
funding new construction, and for rehabilitation of existing structures, To be eligible
for planning nssistance, projects are required to (ake sufficient consideration of
noise exposures and sources of noise so as (o assure thit new housing and other noise
sensitive accommodalions will not be planned for areas whose current or projected
noise exposures exceed the standards of the circular, All forms of HUD assistance
are prohibited for new dwelling units on sites which have or are projected to have
unacceptnble noise exposures. The circular also provides that 1IUD is to encourage
modernization of existing buildings for noise purposes so long 2ts such modernization

doos not extend the useful life of ihe buildings,

The Circular requires an environmental impaet statement when a HUD olfieial

requests approval of a project with o noise exposure which is "normally unaceeptable.

HUD, as part of the Federal Interagency Aircraft Noise Abalement Program,
sponsored, together with the Department of Transportlation, studies of four air-
poris. 148 These Mel{ropolilan Aireralt Noise Abalement Policy Studies (MANAPS)
considered present allernative land use relaled strategies for achieving remedial and
preventive relief from aircrafil noise lor residents in the vicinity of airports. 149 The
Chlcago MANAP Study recommended that HUD could take additional steps which could
reduce the impaet of alreraft noise on comnunities localed near sirports, 150 The

recommendations included:
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¢ Funding soundproofing programs by providing HUD-supportad loans and
"
loan insurance for rchnbilltuiionl')l and for home and groperty {mprove-
ments to proporty owners in sound impacted areas to enable them to

152
soundproof their own dwellings;

¢ TFunding local and regional "701" planning programs Lo help stimulate

regional planning which gives adequate consideralion to the noise
o3
impact of airports in developing land use controls, 15

HUD combines the experience of 10 airport case studies, including the four MANAP

studies, to develop planning guidelines for local agencies, including both airport and
n
community options for reducing aircralt noise conflicts. tad

DEPARTMENT OF DEFENSE {DOD)

There is no separate statutes primarly concerned with DOD aireraft noise abate-
ment eiforts, However, the annual military consiruction and appropriation acts
provide enabling authority and funds for acquisition of land, [acililies, and equipment
for aireraft noise abatement, 165 While some nuthorizntions are clearly set forth,
for example, "AIR INSTALLATIONS COMPATIBLE USE ZONES—Various Locations,
$12,000,000", 156 to identify others resort must be made to the legislative history of

the enactment,

DOD has directed that "Insofar as practicable, and with appropriate consideration
of nssigned misslons and of economic and technical factors, programs and actions of
all DOD components shall be planned, initiated, and carried out in & manner to avoid
adverse effects onthequality of the human environmeni. When this is not feasible,
all reasonable mensures shall be taken to neutralize or mitipnte any adverse environ-

"
mental {mpact of the action. ut87

Within DOD, aircralt noise abatement efforts include installation of sound sup-
pressors and blnst fences for power check pads and jet engine test stands; redesign
of jet aircraft engine nir inlets and ducting; and modifications and constraints in nir-

: 168
craft operational procedures,
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DOD is currently coordinating a proposed draft directivel59 thatl provides policy
fuidance on DOD interest in privately owned real properly near military bases having
active airceraft runways, The plan sesks to assure that the use of such land is com-
patible with both mission necomplishment and protection of the public, This is {o be
attained, where possible, through zoning by the local governing body, stale legislation,
or through acquisition of the lund or aviation interests by the Federal Government,
The proposed policy defines the metheds by which an air installation compatible use
zone (AICUZ) may be determined and delineated. DOD believes that establishment
of the AICUZ should promote the development of non-noise sensitive activities in the
high neise areas near air instailations, Such hiph noise areas would be determined
by use of the present tri-Service manual "Lond Use Planning with Respect Lo Aircraft
Noise", 160 From the resuliant contours, the AICUZ Is obtuined for cach base by its
Commuander, Bagically, it is the land subject to an intensity, {requency nnd duration
of noise as e place it in Composite Neoise Raling Zone 3 (1 Noise Exposure Forecast
above 40) or, in some cases, Composite Nolse Rating 2 (u Nolse Fxposure Forecast
of 30 to 40). Controls over the use of this land nre to be soupht 1o maximize compati-
ble uses in the AICUZ. This may require prohibition of some uses of the land (such
as restrieting residentinl construction) and may permit other uses subject o appro-
priate restrictions, Wherever pessible, local commanders would seek alleviation of
the noise problem in their AICUZ through locnl povernmental action, If local zoning
or other desired action is not forthcoming and {he problem is not otherwise resolved,
then consideration is to be given to Federal nequisition of (he necessary land interest,
Because of budgetary limitations and siatutory restrictions on land purchase, the
acquisition of each land intercst under the AICUZ concept would require Congressional
approval and appropriation, Such nequisitions, thus, would be on an ineremental basis

exiending over a period of years,

Ench military department has Issued regulations seeking aireraft noise abatement,
Air Force Regulation §5-d4, direets that "Commanders must take every precaution

lo protect communilies near Air Force bases from annoyances and risks associnted
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with flight operations, n101 The actlon suggesied to achieve these ends are familiar,

involving:
# Preferential runways
e Traffic patierns
o  Takeoff and landing techniques
e Location of engine test stands and run-up pads
e Use of blast fences and other protective devices

To minimize sonic boom disturbances, required supersonic flights are to be
conducted at altitudes above 30,000 feet over land areas, Lateral separation from
metropolitun and other specificd areas of one mile for each 2,000 feet of altitude is
directed, unless a waiver is oblained from lq. USAT for a "mission essential opera-
tienal requirement," Further, sonic booms may not be gencrated except incident to
active missions, approved training or test flights, authorized demonstrations, or
emergency.162 Consolidated Sonic Boom Logs have been established to record pilots!’
reports of supersonic flight. Such recording assists in early settlement of just sonic

boom damage claims. 163

DOD and Service regulations establish policies, assign responsibilities, and
provide criteria and standards for an environmental pollution abatement program.
Regulatory covernge includes "noise' as & "pollutant," It directs the establishment
of an Environmental Protection Committee nt Hq, , USAF, major command, and at
Base level, It establishes, as policy, the requirement to assess the environmental
consequences of any proposed action at the earliest practicable stage in the planning

Hx

process, A previously issued regulaliunm" sots forth puidance for the preparation

ol environmental agsessments and statements,

DEPARTMENT OF LABOR (DOL)

In the Occupational Safety and Health Act of 1970, Congress directed the Secretary

of Labor 1o promulgate rules concerning the occupational safety and health of the
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employeas In the country. 166 The purpose of the Act was ta ensure that every working
person in ihe country had safe and healthful working conditions, Employers and em-
ploeyees were encouraged to reduce the number of safety and health hazards at their
places of employment and to instilute new and to perfect existing programs for pro-
viding salc and healibful working conditions, 167 "*Employer' was defined to mean

any person engaged in a business affecting commerce but not including the United
States or any Stitte or political subdivision thereof. 168 The term "employee' was
defined as an employee of an employer In a business that affects commerce, 169 The
geographical scope of the statule included the States as well as territories and posses-

170

sions of the United States. Each employer was directed to furnish employment

conditions ihut were free from recognized hazards and to comply with the oceupational

safety and health standards promulgated under the Act, i

The Sceretary of Labor was empowered to promulgate, modify or rovoke by rule

9
any occupilional safety or health standard, 17

The ierms of this statute appear 1o be sufliciently broad to suthorize the Secre-
tary to promulgate rules concerning the level of noise in the working area of employ-
ees of an aipport, including employees inside the plane, 1t is unlikely that a conflict
will exist between FAA regulalion of noise at the source and DOL regulation of em-

ployee noisc exposure,

The occupational safety and health rules promulgated by the Secretary of Labor
pursuant {o the Qccupational Safety nnd IHealth Act, are contained in parts 1901 1o
1950 of 28 C,I", R. Part 1910 deals specifically with occupationa] safety and health
slandards. Only one part, however, concerns occupational noise exposure, 173 and
requires that protection against the effects of noise exposure be provided when the

sound levels exceed the following values:

Duration per Sound level
doy, hours dBA slow response
8 90
(1 92
o 95
d a7
2 LOG
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Duration per Sound level

day, hours dBA slow response
1-1/2 102
i 105
1/2 110
1/4 or less 115

This section in subsection (b) (1) requires "feasible administrative or engineering
conirols to be utilized" when employees are subjected to sounds exceeding those
listed in the above table. If such controls fail to reduce the sound ievels within the
levels set forth in the table, then personal protective equipment is to be provided and

used to reduce sound levels within the lavels set forth in the table,

There is no description concerning what methods are to be utilized Lo insure
acceptable noise levels or what equipment should be provided if those noise levels
ennnot he maintained, The paragraph is general and presumably applies to any area

of occupational employment within the broad definition of the Act,

While this entire part in 29 C. F. R, deals with employment conditions in gencral,
it also deals with certain specific areas of employment, none of which, however, are
in any way related to aireraflt operations, The specific areas of employment deall
with include ship repairing, shipbuilding, shipbreaking and longshoring. 17 This

pari also contains a subpart on "special industries," including:

e Pulp, paper and paperhoard mills
® Textiles

& Bakery equipment

& Laundry machinery and operations
s Sawmills

e Pulpwood logging

-
e Apgricultural operationsl%
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For each of the specific Indusiries listed in the preceding two calegories, specific
oceupational safety and health standards are set [orth, None of these standards is
directed to noise conditions, including the abatement of same or the supply of protec-

tive equipment. The general provisions sel forth earlier would apply.

Tha part concerning occupationnl noise exposure is currently under review by
OSIIA. A slandards advisory commitlee on noise was appointed by the Secretary of
Labor early in 1973, Their deliberations arc lo be completed no later than the end
of November 1973, OSHA staff has developed a denft regulation from which the
Advisory Committee is prosently working, Promulgation is due in lnte 1973 or carly
1974, It appears that the new standard will be significantly more explicit and some-
what more protective than the present one, The current OSHA draft sugpgests lowering
the maximum permissible exposure levels for 3 hours to 85 dBA in 5 years, More

explicit hearing conservation measures are also outlined,

ENVIRONMENTAL PROTECTION AGENCY (EPA)

The legal authority of EPA as to all aspects of aireralt noise is essentially de-
rived from the Noise Conirol Act of 1972, 176 The 1972 Act provides EPA with the

authority to advise, to warn, and o be consulied,

Secetion 7(n) of the 1972 Act provides that EPA shall "study", inter alia, "fmpli-
cations of Identifying and achieving levels of cumulative noise exposure around air-
ports,™ and "shall report' the results of such study to Congress. 177 Section (7)(b)
amends Section 611 of the Federal Aviation Act of 1958 (1968 amendment) to provide
that after the submission of the report to Congress, "EPA shall submil to the FAA
proposed regulations to provide ., . control and nbatement of aireraft noise ... as
EPA determines is necessary to protect public health and welfare, nl78 This limited
grant is to be contrasted with all other EPA regulutory authority, for in the arvea of

aircraft noise EPA has no authority itsell to promulgate, much less to enforce, the

regulations it proposes to the FAA.
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Thereafter, shouid EPA have reason to believe that FAA actlion on the regulations
proposed does not protect the public health and welfare, EPA has the right to request
further review by nnd n report from the FAA, 179 The FAA is required to issue such
i responding report, but no additional authority s granied to EPA except to Mair' its

differences with the FAA in the puges of the Federal Register,

The legislative history of the 1972 Act shows that Congress considered and
rejecled language that would have given EPA the authority to promulgate the standards
In question after consultation with the FAA. As enected, however, EPA authority
at best is the right to try to propose the good and attempt Lo defeat by discussion the

bad.

It is 10 be noted that Section 5{a) (1) of the 1972 Aet requires EPA to "develop and
publish criteria with respect to noise",lao including indication of "the kind and extent
of all identifiable effects on the public health or wellare which may he expecied fram
differing quantities and qualities of nolse," Under Section 5{n) (2) of the Act, EPA is
to "publish information on the levels of environmental noise the attainment and main- ;
tenance of which in defined areas under various conditions are requisite to protect :

the public health and welfare with an adequate margin of safety. w18l

Section {(c) of the 1972 Act gives EPA the authority to "coordinate" the noise
2
control and neise research programs of all Federal agencies. 182 This is in addition
io the authority conveyed by the Clean Air Act of 1970 "o review and comment on"

FAA actions with respect to repulating and constructing airports, |

The National Environmental Policy Act (NEPA) of 1969 requires the responsible

Federal officinl whe prepares an environmental impact statement to "consult with and
obtain the comments of any Federal agency which has jurisdiction by law or special

expertise with respect to any environmental impact invalved, " as cited on page 1-2-9,
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THE DISTRIBUTION OF POWERS TO CONTROL AIRCRAFT/AIRPORT
NOISE WITHIN THE FEDERAL GOVERNMENT

Wilhin the Federal Government, the primary power to control and enforce air-
craft/nirport noise ubatement is presently vested in the FAA. Howevor, as wis
decided by the Supreme Court in the Burbank case, since the 1972 Act the FAA exer-
cises this control "in conjunction with ERPA." The FAA is charged with enforcement
and EPA s charged with formulating aireraft/nirport noise levels in acecord with

public health and welfare standards,

Six other Federal agencies or Departments also have authority to act in the aren
of airerafi/airport noise, The first is NASA, which has the authority to undertake
rescarch and development to abate aircerafl noise ot the source and to propose the
resulls thereol to the FAA for incorporated in the Federal Aviation Regulations,
Such R&D includes not only hardware ftems, design changes and model development,

but also the soltware of noise abatement operating procedures.

Tha third Federal entity is the HUD, which has the authority and expertise to
plan [or and contribute io compatible land use In noise alfected arens adjacent to

airports and to advise on noise-resistant building constructions.

The fourth is the Department of Health, Kducation, and Welfare (and the National
Instilutes of Health), which conducts research on the health effects of noise, Fifth is
the DOD, which has a continuing program for compatible land usc at military airports
and which conducts R&D on technology for quieter airceraft and it cerlain amount of
research on henlth elfects of noise, Sixth there is the CAB, which has the authority
(s yet unexercised) to take noise abatement rotrofit of the earrier fleet and other

noisc¢ abatement needs into account in setting fares.

The foregoing Federal authority and power presently exists, Although it is widely
dispersed and noi yet {focused, It can be of tremendous assisiance in planning and
achieving an abatement of the health and general welfare cffects of airport/airerafi
noise, This Is especinlly the case under the 1972 Act as il pertains to the area in

question, Under the Act, EPA has the nuthority {o publish environmental noise
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standards to protect public health and welfare, EPA is also charged with regulating,
through source emission standards on products and through neise limits op interstate
rail and motor carriers, toward eventual achievement of the established exposure

limilation goals.

The only significant noise source for which neither EPA nor any other agency has
been given exclusive regulatory authority, either in design or operation, is that pro-
duced by aireraft. This mensns that inputs from the other Federal agencies with
expertise and authority is especially necessary il Federal aircrafl/airport noise

abatement program is lo succeed,

INTERNATIONAL LEGAL FRAMEWORK

The basic treaty is the Convention on International Civil Aviation {"the Chicago
Convention"), n multilateral treaty that became effective on April 4, 1947, 183 The
Chicago Convention is treaty law in the United Slates with respect to various matiers
including operations in the United States by airerali of other coniracting States, and
the applicability to such operations of the air regulations, rules of the air and airport
and similar charges of the United Siates, Articles 11 and 15 of the Chicago Convention
should particularly be considered in connection with the applicntion of noise restric-
tions ta foreign aireraft, Those articles require thal regulations and charges by a
contracting state be imposed on a nondiscriminutory basis with regard to airerafl of

all coniracting States.

The Convention also established the International Civil Aviation Organization
(ICAQ). The ICAO Council adopts international standards and recommended praciices
nnd procedures relating to matlers concerned with the safety, regularity and effliciency
of nir navigation., Under Article 38 of the Convention, any contracting State which
finds i{ impossible to comply in all respecis with an ICAQO Standard or incorporate it
in its own laws and regulations is required to notify ICAO of its differences, The

United States and 127 other nations are parties to the Convention.

In 1969, ICAO convened an international conference in Montreal, a5 a resull of
which Annex 16 to the Chieage Convention was adopied containing iniernational stand-

ards and recommended practices for airerafi noise certification, This ICAO Annex
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follows closely FAR 86. It provides minimum noise eertification standards for certain
new iypes of subsonic jet nircraft and (Sections 1.4 and 1.5) for the recognition of
neise certifications by other ICAO member States if they meet these Standards, The
ICAO Commiltee on Aircralt Noise is working on noise reduction modification for
existing jet aircrafl and noise requirements for future S8T's, Any additional United
States noise limitations applicable to U, 8, certificntion of foreign manufactured air-
craft certified as meeting ICAQ standards would have Lo be covered through bilateral

arrangemenls.

The Unlled States is not a party to the so-called Rome Surface Dumage Conven-
tion184, which came into foree among ratifying nations in 1958 (Canada, LEgypt, Luxem-
bourg, Pakistan and Spain), Al last report 22 additional natlons had ratified. This
convention limits the financial liability for damages o persons or property on the

grounds resulting from aireraft operations in the airspnee of signatory nations,

In addition to the Chicago Convention, the United States has bilateral air transport
agreements with many countries, and most of these follow a similar paitern. Using
the one with France as an example, 185 each country gives the other country the right
to conduct specified air transport services between them by carriers designated by
the respective countries. The carriers of each are required (o offer services that
closely relate to the requirements of the public for such services and they must
comply with the operalional and navigational rules and regulations of the other,
applied on a nondiscriminatory basis, Airport and other charges must be non-

discriminatory.

Although most such hilateral agreements of the Uniled Siates follow a pattern,
there are variations among them, and each must be separately considered {o ascertain

whether any given noise restriction is consistent with the particular agreement,

While a subsequent Act ol Congress can supersede i trealy or exccutlve agreement,
as domestic law, il would net eliminate the international obligation. Thus, whereas a
subsequent statute is permissible insofar as its consequences affect only United States
citizens or enlities, any effect it would have upon citizens or entities of foreign signa-

tories in conflict with treaty provisions would violate principles of international law,

I-2-10



¥t

RSt Aty

o i e

OO S

by e T

STATE AND LOCAL GOVERNMENTS

CONTROL OF AIRCRAFT/AIRPORT NOISE

State and loeal efforts to achicve aireraflt/airport noise abatement have tnken
place at three dilferent levels. First, thore are, and have been, efforts nt the stale
level to regulate airport noise impaets, aireraft operations and engine noise at the
source., For example, the Minnesota Noise Abhatement stalute 186 authorized the
Minnesota Pollution Conirel Agency to adopt noise contrel regulations, ineluding

girport/aireraft noise rules,

An advanced and systematic approach to State regulation of airport neise has
heen adopted by California. 187 A variety of legal/institutional mechanisms and
procedures support the objective of airport noise reduction, Euch Califernia county
has an Airport Land Use Commission lor purposes of nssuring that there is soume
control over the area immediately adjacent to the airport other than the usual local
zoning nuthority. New alrport sites and ndditional runwnys reguire both State and

loeal approval,

Under ancther statute, a performance standard is established by regulation re-
garding the Cumulative Noise Exposure Level (CNEL) that should not he exeeeded in
residential areas. A limit value of CNEL is set, applieable now (o all airport actions
which would impact existing residential arcas with exposures above this value, and a
limetable (ending at 1985) is set for airporl proprictors te reduce existing exposurcs
to this limit value, ''Noige problem airporis' as defined {n the regulation are re-
quired io perform noise monitoring to nssess their progress, as compared to their

implementation plans, toward achieving the CNEL limits,

The regulation requires, under the state permit authority over airports, that a
'moige impact boundary" be eastablished, which is the location of the cumulintive noise
contour ecorrasponding to the statewide timetable for "noise problem airports.* The
objective is to reduce the extent of this contour so that it no longer encloses incom-

patible land uses, The incompatible land use area within the noise impact boundary
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is ealled the noise impact arca. Alrport proprictors may not operale their airports
with 2 nolse impaet area other than zero wilhout a variance, and specifie erileria

for issuing varianees are set forth in the regulation.

The regulation sets torth o variety of menns aviilable to affected parties to re-
duce the nwise impnet aren to zero. None is specilically required. It is provided
that:

"5011, Methodology for Controlling and Reducing Noise Problems.

The methods whergby the impacti of airport noise shall be controlled
and reduced inelude bhut are not limited Lo the following:

"{a) Eneouraging use of the airport by aireralt classes with lower
noise level characteristics and discouraging use by higher noise
level nireralt classes;

") Encouraging appronch and departure flight paths and proce-
dures to minimize the noisc in residential areas;

"(c) Planning runway utilization schedules to take into account
adjucent residential areas, noise charneteristics of aircraft
and noise sensilive time periods;

() Reduction of the flight frequency, particularly in the most
noise sensitive lime perieds and by the noisier airveraft;

(e} Employing shielding for advantage, using natural terrain,
huildings, ct cetera; und

" (f)y Development of a1 eompatible land use within the noise im-
pact boundary.

"Preference shall be given to actions which reduce the impact of air-

port noise on existing communities. Land use conversion involving

existing residentinl communities shall normally be considered the

least desirnble action for achieving complisgnce with these

regulations, 111848
The airport noise regulations also provide for "single-event noise exposure levels, "
for which sintewide minimum standards are sot based on the neisiest nireraft class
utilizing the specific airport on a recurrent basis., Levels set are a "compromise to

allow continuation of the basie level of existing service at an airport but prevent any
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trend toward noisier aircralt and prevent lypical operations of eurrently operating
aircraft which lead fo excessive noise,' Airport proprietors may recommend numeri-
cally lower single-event levels, as a part of thelr implementation plan, to limit the
use of their airport to acceptable aircraft types. Hence, the single-event limits are

a uscful tonl far the use of the airport proprietor to control nnd decrease the noise

environment associated with his airport.

The CNEL regulations do not directly control the individual aireraft or its noise
lovel. Instead, they provide n quantitalive iramewaork for solving or abating the
gireraft/airport noize problem at specific airports, to cause “the airport proprietor,
airernft operator, local government, pilots and the department (of acronauties) to

work cooperatively to diminish noise, "

As stated in the background document supporting the California airport noise

regulation:

"Far existing airports which presently have a noise problem with re-
spect to their residential neighbors, the processes of planned change
must be set in motion so as to control and reduce the extent of the
noise environmont wherever it encompasses residential areas. When
such land lies in extreme noise regions very near the airport bound-
aries, the earliest and most equitable means should be applied to pro-
vide relief for ibe residents, When all available metheds have heen
utilized by the airport to reduce the noige in residential communities,
processes should be set in motion Lo convert the remaining land to a
compatible use, " 182

Both New York and illinois are currently conducting public hearings on proposed
regulations to achieve aircraft noise abatement through cumulative noise standards

and airport implementation plan development similar Lo the California model. Sov-

190 mpg recently

[3
promulgaled Council of State Governments suggested State Noise Control Act, 191

oral Stntes are considering bills to nuthorize similar regulations,

propogses adoption of such ajrcrall/airport noise regulation, including both the air-

port-directed portion and the supplementary land use control mechnntsms.
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The second effort is the municipal ordinance approach to the noise abatement
problem, These municipnl ordinances are basically attempts by noise-affected
munieipalities to control the noise of alreraft at ndjacent alrports through exercise
of thelr police powers, The third type of non-Federal effort Lo achieve noisc abate-
ment {8 thal nsserted and exercised by the airport owner as a proprietary right, e, g.

as landlord.

All threo types of non-Federal attempts lo achieve aireraft/airport noise abate-
ment were discussed and bricfed before the Supreme Court in City of Burbank v.

Lockhced Air Terminal, Inc., cited in [ootnote 6, The opinion of the Court in

Burbank reviewed a munieipal ordinance thal made it unlawful for a privately owned
airport located within lhe jurisdiction of the munieipality to permit takeoffs or
landings of jet afreralt between 11 p,m. and 7 a.m. The Court held that the Burbank
ordinance was an invalid exercise of police power becnuse the "pervasive nature of

the scheme of Federal regulation of aireruft noise . . . leads us to conclude there is

preemplion. "

To reach this conelusion, the Courl started with a recitation of two sections of
the Federal Aviation Act of 1958, Seetion 1508 of the Act provides that "The United
States of Amerien is declared to possess and exercise complete and exclusive na-
tional sovercignty in the airspace of the United States , . ." Scection 1348 gave the
FAA authority to regulate the use of the navigable airspace, "in order to insure the
safety of aireraft and the efficient utilization of such airspuce . . .'" and "for the

proteclion of persens and property on the ground . . "

The Court then analyses The Noise Control Act of 1972 and concludes "that FAA,
now in conjunction with EPA, has full control over aircraft noise, pre-empting state

and local control,

The Court cites Rice v, Santa TFe Elevater Cm‘p.lg'a for the proposition that even

in arens such as airerafl noise which the states and loealities "have traditionally cccu-
pled.,.. The scheme of Federal regulation may be so pervasive as to make reasonable

the inference that Congress left no room for the states to supplement it,,,." Then
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the Court clied Norihwest Airlines, Inc, v Minnesmalg3 to establish that "Federal

control is [su] intensive and exclusive [that the] ... moment a ship taxis onto a run-~

way it is caught up in an elaborate and detailed system of controls," Accordingly,
"the pervasive control vested in £PA and in FAA under the 1972 Act seems to leave

no room for local curfews or other local controls, ™

The Court then discussed a prior FAA action in 1966 where "the FAA rejected
proposed restriction on jet operations at the Los Angeles airport between 10 p.m. and
7 a,m, because such restrictions could "ereate eritically serious problems to all air

transportation problems! 25 Fed. Reg, 1764-5."

That ruling, "announced in 1960, remains peculiarly within the competence of
the FAA, supplemented now by the input of the EPA. We are not at liberty to dif-
fuse the powers given by Congress to FAA and EPA by letting the States or muniei-

palities in on the planning."

There can be po doubt that the ruling in Burbank means that a state, or any po-
Yitical subdivision thereof, cannot use its police power to protect its citizens from
aireraft noise. This raises the question of whether the alrport owner may excreise

its own proprietary rights to achieve noise abatement.

The Court citation of the 1960 FAA actions at LAX would indicate that the FAA
could prevail over the airport owner, sinco the curfew was attempted by the owner
of the airport., However, ina foeinote the Court declined to affirm that this would
follow. The footnote in question denls with the legislative history of the 1968 Act.

The text of the footnote is as follows:

"The letter from the Seeretary of Transportation. .. expressed the
view that “the proposed legislation will not affect the rights of o

State or local public agency, as the propriclor of an airport, from
issuing regulations or establishing requirements as to the permis-
sible level of noise which ean be ereated by aireraft using the alrport.
Airport owners acling as proprietors can presently deny tho use of
their airports on the basis of noise considerations so long as such
exclusion is nondiscriminatory. " (Emphasis in opinion)

* * *
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"Appellants and the Solicitor General submil that this indicales that a
munieipality with jurisdiction over an airpart has the power to impose
n curfew on the airport, notwithstanding Federal responsibilily in the
area. Bui, we arc concerned here not with an ordinance imposed by
the City of Burbank as 'proprictor' of the airport, hut with the exer-
cise of police power, While the Hollywood-Burbank Airport may be
the only major airport which is privately owned, many airporis are
owned by one municipality yet physically loealed in another. For
example, the principal airport serving Cineinnaii is located in
Kentucky., Thus, authority that 2 municipality may have as a land-
lord is not necessarily congruent with its police power. We do not
consider here what limitls il any apply lo 2 municipality as a
proprietor."
The distinction between the "police power of the state” and Lhe "rights of prop-
erty owners' is an interesting one. It must first be considered from the vantage

point of who or what is an owner and whe or what is a policeman.

The Office of Airport Service of the FAA takes the position that the airport
owner (i.e. Lockhead Air Terminal Ine.) in the context of the Burbank ruling is a
private person type of owner, not a governmental entity, 'This would limit the appli-
cation of its case to those two or four privately owned tirports used by the certifi-

cated jet carriers such as the appellee,

However, the Supreme Court does not nole probable jurisdiction and affirm a
case such as Burbank unless a substantial Federal question is presented. [f after
noting probable jurisdiction, the Court finds that the appellant constitute a class of
one or two and that ne brond question is therefore presented, the case will he dis-
missed. When the Court affirms with a precedent setling opinien it "must' have
believed that state and loeal government gwned airporl(s could he included within the
the premption rationale. In other words, when state owned property is regulsted,
its reguintion may nevertheless be invalidly based on pulice power. Nothing in the
opinion explicitly suggests the [oregoing, except that, with an exception or two, all
air carrier airports are owned by slates or political subdivisions thereof. If all such
airports can be curfewed by their owners as owners, the Burbank opinion means

very little,
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It is submitted thal the proprietary right in fact consists of the right to defend
from liability. In other words, given the prior Court position in the Griggs case, the
airport aperator would have to have been left with its own right lo protect itself from
constitutional takings, or the Federal Government would have preempted the very
ability of the airports to nct and thus would have shifted liability to the Federal
Government, If this be the proprictary right the Court left undefined, it must be
viewed in the context of the Federal authority to eertifiente state and local govern-
ment owned nirports for noise abatement. Would that certification preempt the air-

port owner's proprietary right io nct to defend itself from liability ?

Whatever this proprietary right of the airpoert owner and however that right may
be affected by certification, the result of the decislon is clear: Airport cperations,
i, e, operations concerning aireraft, may not be regulated for noise purposes under
the state and local police power, According to the Court, under the 1972 Act, this

ig 8o even if both the FAA and EPA were 1o do nothing.

‘The cases prior to Burbank developed n number of applicable concepts that must

he kept in mind in any overall consideration of State and local authority in this area.

The first such case, Allegheny Airlines, Ine. v. The Village of Cedarhurat, 194

arose out of the adoption in 1952 by Cedarhurst of an anti-flyover police power
ordinance prohibiting overflights that were less than 1, 000 fect nbove the ground.

The ordinance was said to be neeessary because Cedarhurst was within some 4, 000 fest
off the eastern end of the JFPK International Airport. Cedarhurst was then sued to
prevent enforcement of the altitude ordinance by the Port of New York Authority as

well as air carriers using JFK airport. The districl court enjoined enforcement of

the ordinuance nnd the case was talken to the Court of Appeals for the Second Circuit.

in sustaining the injunction, the Court of Appeals noted that the predecessor to
the FAA had heen directed by the existing Federal law to prescribe air traffic rules
regulating sale altitudes of flight and that in complying with these rules aireraft land-
ing or taking off at JFK were required to fly as low as 450 feet over Cedarhurst under

certtain adverse weather conditions, As n resull, the Court found it was not possible
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for an aireraft at once Lo enmply with the Fedeenl rule and the Cedarhurst ordinance,
Given the existence of sueh a direct conflict, the Courl sustained the Federal Air
Regulation under the Supremacy Clause of the Conslitution. The Cedarhurst opinion
also went on to rule that, without regard to the existence of a conflict, the Federal
Air Regulations had completely preempled the ficld of air traffic regulations and had
left no room [or any other kind of regulation. As is illustrated by the resull in the

Inter ease of American Airlines, e, v. The City of Audobon Park, Kentucky,

the Cedarhurst precedent put an end to State and loenl effort Lo nehieve noise abate-

ment by way of 8 "minimum allitude' type of legislation.

A second type of legislation that has been attempted on a loenl basis is illustrated
hy the "Unnecessary Neise Ordinance" enacted by the Town of Hempstead, New York,
in 1964, The ordinance set a maximum noise limit that could legally be made by each
aireraft which overflew the town, [lempstead, as was the case with Cedarhurst, was
adjacent to JPK Airport, Given the loeation of the airport, the practieal effeet of the
Hempstead ordinance was in many cuses to prevent the use by jet aiveraft of "the
TFAA landing approach and take-off procedures" used at the JFK airport. The air
carriers using JFK sued o enjoin the enforcement of the ordinanee and at trial the
ordinance was enjoined on the ground of conflict, preemption, and a burdening of

interstate commerce, American Airlines, Inc. v. The Town of Hempstiead.

On appeal, the Court of Appeals relied on conflicl nlone, stating that in view
"of the present siate of development of noisc supression techniques, . . . compliance
with the noise ordinance |of Ilempstead | would require alterations in the flight pat-

terns and procedures estiablished by Federal regulations.”

The case law defining private rights and remedies {or ajreraft noise has thus
influenced the allocation of authority between state, loeal government and airport
owners to deal with the aireraft noise problem, Given the relative lack of success
of enjoining the operations of a noise airport, nearly all of the ease law coneorns
either damaging or constitutional taking, First, as to the taking, the taking cases

generally represent the so-called Federal rule, which originates wilh the decisions
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of the Supreme Court in United States v, Causby197 and in Griggs v, Allegheny

Qﬂn_tz.].'ga The Caushy case announced that Federal Government (apparenily as a
partial lessor of the Winslon Salem Airport rather than as the operator of the mili-
tary airerafl in question) had in the constitutional sense "taken' an interest or
"aviation eascment' in the property the aireraft overflow. Because of this, the
United Stales was required o pay just compensat ion under the Filth Amendment Lo
the Constitution, the measure of damages being the diminution in the value of the
overflown property. Some 10 years later in the Griggs ease the Supreme Court had
before it an airport owned by State authorities, and the airport was used by commer-
cial nireraft, the flight patlerns of which were regulated by Federal authorities, It
was clear that there could be no taking in the constitutional sense by the commercial
carricrs who uged the airport and generated the noise, The court held that the local

governmental authority, i.e. the airport owner, was liable for taking the aviation

" easement on the directly overflown property.,

Since both Causby and Grigps involved dircet overflights, the theory of the coses
has been called the trespass theory of inverse condemnation which requires the ac-
tual physienl invasion of the property, i.e. the air above the ground. This direct
overflight approach has not heen frequently followed in thoge State courts whose
constitutions bar not only governmental takings but also governmental damaging
unless there is just compensation, As will be discussed later, those jurisdietions
have allowed recovery againsi the governmental airport owner on a broader

rationnle that does not require overflight.

The polnt to be made here is that the power still left with the states and loeal
government to achieve aireraft noisc abatement al the source appears to he their
right as property owners to defend themselves from liablility and to keep their air
terminal systems viable. As will be discussed in the next section, the state and lo-

cal governments continue to have the power Lo control expesure lo aireraft through

land use control and building design,



CONTROL OF EXPOSURE T0 AIRCRAFT/AIRPORT NOISE
THROUGII LAND USE AND BUILDING DESIGN CONTROLS

As indicated in the previous scetion, state and loegl government efforls to contrel
gireraft noise at the source through an exereise of the police power are no longer valid
under the Burbank vationale, However, land use planning and conlrol measures are

s1ill available to the State and local governments,

Aside from the three land usc measures that have been frequently proposed and that
will be discussed below, scveral states have adopled, or are in the process thercof, an
advaneced and comprehensive approach lo assure that there is some regional control

over the area adjacent to airports oether than the traditional zoning authority,

Minnesota, for example, has adopted an Airport Zoning Act (Chapter 1111, 1949
Session Laws, Attachmont A, Appendix B, discussed later) that establishes state and
regional airport neighborhood planning agencies, These agencies are responsible for
determining incompatible land use boundaries., They are also responsible for promul-
gating land use regulations to preclude development of incompatible uses and encourage
the conversion to compatible uses in airport affected areas. Such state and regional
regulations are in addition to, and where inconsigtent supersede the traditional loeal

zoning autherity.

As discussed al the outse! of the preceding section, cited in footnote 187, the
approach adopted by California includes not only the source regulation put into question
Ly Burbank, hut alse a eomprehensive procedure o oltain compatible land use, Every
California county has an Airport Lund Use Commission to insure that there is govern-
ment control over all areas immediately adjacent te the airport. This, like the
Minnesota approach, is in addition to and supersedes the usual local zoning authority,
Additional nirport sites require hoth state and local approval, The point lo be made
on the basis of the approaches taken by these lwo states is that compatible land use
can normally he achieved only if a regional procedure is adopted so that there will be
the necessary and uniform Jurisdiction over all noise atfected land surrounding the

airport,
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Traditional land use planning measures available to minimize the impact of airerait
noise fall into three basic categories, The first consists of the zoning ordinances, to
exclude incompatible uses in noise-impacted arcas, The second consists of a govern-
mental unit acquisition of properiy by condemnation or purchase and the imposition of
(similar type) Iimitations in its capacity as owner, And the third consists of imposing

soundpreofing requirements on residences located in noiso sensitive arcas,

The procedure to control land use most often suggested in the past is loeal govern-
ment zoning, Generally, two types of zoning have been utilized in connection with air-
port operations, One limits the height to which structures may be crected so that
airport approaches will be free from obstructions, The second, concerned more
directly with aircraft noise problems, resiricts the uses that may be made of property
in the vicinity of an airport to those compatible with airport operations, This excludes
erection of noise-scnsitive uses, such as schools, hespitals and residences, while

commercial and industrial development is permitted,

However, zoning, like every cxercise of the police power, is limited by applicable
canstitutional requirements. This means at least threc things, First, the restrie-
tions iinposed on property may not be so severe as to deprive the owner of all, or sub-
stantially all, of its heneficial use, 12 Applicd more particularly, this rule prohibits
legislation that limits the use of property to purposcs for which there is no reasonable
economic demand, Second, a zoning enactment cannot be arbitrary, capricious or
unrcasonable as applied to any particular land owner, or pgroup of owners, And third,
zohing may not be employed as a substitute for use of the condemnation power when
an analysis of the governmenial action involved discloses that the povernment is, for
its own purposes acquiring, using or, in the words of the courts, "taking" the zoned
property. The second and third limitations have thus far heen the principal stumbling

blocks to effective airport land use planning hased upon the zZoning power,

There are 19 reported decisions dealing with the validity of airport zoning, Twelve

ruled that the particular ordinances in question went beyond the bounds of permissible

regulation, amounting to an invalid taking of property without cumpcnsation.200 Only



7 of the 19 cases upheld, or at least refused to strike down, airport zoning cnactments
201

ments, Analysis of the cases is difficult because eight involved zoning Lo assure

an obstruction-free airport, six involved use limitation zening and five involved both

types of restrictions,

The earliest reported zoning case is the 1839 Maryland lower court decision involv-

ing an act that Ximited the height to which huildings could be ercected on land lacated in

the vieinity of public airports, Mutual Chemical Co, v. Mayor and City Couneil of
Baltimore, 202 After pointing out that " [n]either the state nor the city can, through
the guise of a zoning law or ordinance confisente the property of an individual, "

the court rules that the stalute's restrictions amounted to "a practical confiscation'

of property righv.s.zn'3

The rule enunciated in this case received support by the inverse condemnation
20 05
decisions of the Supreme Court in Czusby, 4 and Griggs.2 ’ Typical of the cases

in which airport zoning ordinances were invalidated on the basis of Causby and Grigus

is a 1964 ruling of the Idahe Supreme Court invalidating an ordinance whosc resiric-
tions confined the use of land to agricultural purposces in certein zones and to single
family residences in others. The court rules thal "a landowner has a property right
in the reasonable use of the airspace above his land which cannot be 'taken' for publie

. 206
use without just compensation, ™

The rationale for the seven cases which have refused to strike down airporl zoning
enactment is ultimately derived {rom the leading American zoning deeision, Euclid v

Ambler Replty ~- zoning is o valid exereise of the police power unless it is "clearly

arbitrary. 1207 The most frequently eited case upholding airport zoning is the 1959

Florida decision in Harrell's Candy Kitchen v, Sargsota~-Manalee Alrport Authority, 208

in which the court said that such regulations "are presumptively valid and the burden
is upon him who attacks such regulation to carry the extraordinary burden of both
alleging and proving that it is unrcasonable and bears no substantial relation Lo the

public health, safety, morals or general wellare, w2 The ordinance upheld was a

height limitation restriction, which precluded the complaining property owner from
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constructing an ornamental roof on its premises designed primarily for advertising

purposes,

In answer to the defendant's constitutional attack on the regulntions, the court
held: "The restiriction, . .as applied to this particular property cannot be said to
doprive the owner of the beneficial use of his land to such an extent that it violates
the consiitutional prohibition in this respect or is oitherwise unlawful, n2ll The court
noted that while the use of the superstructurc "was beneficinl io the aperation of the
main building, it could not be said that it was essential to it, n21l The court empha-
sized that it was concerned here only with "whether this particular regulation as it
affects these appellants' property is valid, n212 Sipnificantly, the court added,
"[\\f]hether other, , ,regulations cnaeted by this authority are valid depends upon the

facts in each particular case, , ," 213

In Willoughby Ilills v, Cerrigaen, 214 the CQhio ¢ourt noted that an unconstitutional
taking might result, in given factual situations, from the enforcement of zoning regu-
latlons, The court safd that where "it is shown that the enforcement of any such air-
port zoning regulation as to specific property will result in an uncenstitutional 'taking'
of such property, a court may cnjoin the operation of the, , .regulation, . .or may
. . .direct the institution of eminent domain proceedings for the purpose of compen-

215
sating the property-owner for such taking, ™~

The three most useful rulings from the point of view of upholding compatible land
use zoning in the vicinity of airports are two California cases and a Pennsylvania deci-
sion, The Californin eases hold that a limitation on resideniial development designed
to prevent inverse condemnation elaims of the Caushy and Gripgs variety from avising,

constitutes o valid exereise of the police power, Smith v, County of Santa 13»;11‘1)43.1&1).;2IG

9
Morse v, County of San Luis 0bispo.'17 The first California decision upheld an ordi-

nanee that rezoned plaintiff's property from residential use to "design industrial, "
and the second sanctioned a zoning change [rom a single residence per acre to a single
residence for every five aeres. In the latter case plaintiff argued that any rezoning

of land near an airport that reduces allowable population density should automatically
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he presumed to represent an uncompensated taking of air casements for Lthe purpose of
flight, The eourt, however, held that the presumption of the law is just the epposite:
zoning regulations are presumed to he valid exercises of the police power in further-

ance of the publie safety and general welfare,

On much the same basis, n 1947 Pennsylvania decision upheld an ordinance which
prohibitled any residential use of land located within an airport district, except for
allowing an ajrport guard 1o reside with his immediate family upon airport property.

Township of Hickoyy v. C]mdderton.zlg The ordinance was upheld as a reasonable

use of the police power "o prevent a congestion problem'" and also because of "safety

considerations, " 219

Under o comprehensive zoning plan a land owner would have no sound hasis [or
chjection i the alrport is able to benefit from the zoning. But zoning solely for the
benefit of an airport secms in the finnl analysis to be nothing more than a sophisticated
version of spot zoning, which courts almost universally strike down, The sine qua non
of valid zoning has been held to be the existence of o comprehensive zoning plan, Idell
v, M..?ZO Compatible land use zoning for airporl purposes appears Lo present the
identical view that the New York Court of Appeals struck down in the leading case of

2

221
Vernon Park Reglty, Inc, v. City of Mount Verngn, There, an ordinance restricted

the use of plantiff's property to parking lot purposes-~the use to which it had heen
devoted for many years, Although the city attempled to justify the restriction on theo
ground that congested traffic and parking conditions were such as to require the
restriction in the public interest, the court disagreerd, stating "However compelling
and acute the community traffic problem may be, ils solution does not lie in placing
an undue and uncompensated burden on the individual owner of a single parcel of Iand

200
in the guise of regulntion, even for a public purpose, n222

Even valid exercise of zoning power may be incffective becouse of the commonly
accepted doctring of non-conforming uses, which allow the continuation, for reason-
able perlads of time, of non-conforming uses that exisl when a zoning change is

adopted, The two California cases, previously discussed, which upheld compatible
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land use zoning as reasonable excreises of legislative power to provenl inverse con-
demnation claims from arising, were concerned solely with ordinances which were to
be applied prospectively. In fact, of the nineteen reported anirperi zoning cases only
one dealt with an attempted retroactive application of the ordinance and there the ordi-

nance was invalidated, Sneed v. Riverside Coun_ty.223

The black letter rule on non-conforming uses is set forth as lollows by the
present Chief Judge of the New York Court of Appeals:
"t is the law of this state that nonconforming uses or structures, in
existence when n zoning ordinance {8 enacted, are, as a general rule,
constitutionally protected anfl will be permiited to continue, notwith- 294
standing the contrary provisions of the ordinance,” People v, Miller,
Finally we come to the last suggested means of reducing the adverse impaet of
aireraft noise by land use planning ~~ the requirement of soundproofing, This subject
was studied in detail in a report prepared for the Tri-State Transportation Commis-
sion in February, 1970.225 The report dealt mainly with mandatory rather than
voluntary soundproofing repulations, and pointed out that it is questionable whether,
without proper cnabling legislation, there presently exists local power to adopt
soundproofing requirements, Furthermore, adherence to the following guidelines

was considercd essentinl:
1, The regulation should be applicable only in the highest noise arcas,
2. It should be the least expeﬁsive and disruptive means of accomplishing the
gound reduction,
3. The effective reduction of noise within the structure should be substantial.

4. The ropgulation should contain as much flexibility as possible to allow for

individual differences, hardships and inconveniences,

The report indicated that accomplishment of mandatory soundproofing by means
of the police power stands its best chanee of successfully withstanding constitutional

attack if its application is limited to the ewners of multiple unit struectures which are
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rented, It is far simpler, the report states, to demonstrate benefit to a class of the
publie, and no restriction is placed on the freedom and privacy of the building owners

subjoct to the regulations,

Soundproofing regulations for a single-family residence would, the repoert noted,
face substantial obstacles, This is so not only because the smallest element of public
benefit is conveyed (only the individual and his family are involved), but also because
there would be the greatost interference with individual freedom to live as one chooses.
But the report emphasized that even in the cases of multiple unit structures there

were no cases directly in point,

In the California airport noise regulation, the list of land uses deemed "compati-
ble'" within the noise impact boundary of the airport includes acoustically treated
homes, up to a limiting value of Cumulstive Noise Exposurc Level (CNEL), The use
of acoustical treatment us an accepteble solution is limited to cases in which both the
homes and the afrport are pre-existing and quaniitative performance requirements

are set for the acoustical treatment in its finished form,

Mgajor considerations, must, of course, be dirgeted to the question of cost, The
factors involved here are the determination of who must bear the expense of imple~
menting the program, and the magnitude of the cost involvccl.zzG The experience in
the Los Angeles area iIndicates a cost of approximately $3, 000 per individual dwelling

unit with a school expericnce of about §10, 000 per class room,

NOISE CONTROL EFFORTS DY AIRPORT PROPRIETORS

Diseuased here arc instances in which airport owners as proprictors have imposed

noise control restrictions on the airerafl operators using their facilities,

The Port Autherity of New York and New Jersey, in its capacily as an airport
operator, has imposed resirictions on the use of jet aircraft at its four air terminals,
Kennedy International, LaGuardia, Newark International, and Teterboro. Even prior

to the advent of commercial jet {lights, the Authorily adepted a regulation providing
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that no jet aireraft may use ils nirports wilthout permission, Such permission has
been granted only on the condition that the noise produced by each jet flight in the
communities under the takeoff flight path, is no preater than that produced by 75 of
the large four-enpgine piston aircraft in use at the time jet aireraft were belng intro-

duced commercially in 1958, That value, 112 PNdB, constitutes the limit for jet

takeoff noise,

Additionally, at Kennedy International Airport ithe Port Authority has required the
use of specific runways for takeoff during the hours between 10:00 p, m. and 7:00 a, m,
in order to take advantage of the geographic location of the Alrport to reduce noise
impact. The southern boundary of Kennedy International Airport is formed by Jamaica
Bay, At night the runways specified for tokeoff have flight paths with initial climb
poriions over Jamnica Bay, thus keeping the noisiest portion of the takeoff over unin-

habited areas,

At hearings held in 1950-62 before Subcommittees of the Commititee on Commerce,
House of Representatives, 86th and 87th Congress, the then General Counsel of the X

Authority advised that the legal basis for its restrictions was the

Y, . .power [tl:ut] inheres in the very naturc of the property ownership »
and control and unless surrondered by contract is possessed by all
owncers or operators of real property,' lIlearings, p. 667

Ie further explained that the asscrtion of Port Authority power to restrict the use of

its airports for noise abatement purposes:

", , ,was not an assertion, , ,of any legislative power, It was a com- .
mon-law right which inhercs to the owner and operator of land, ' 228 ‘

The Authority right to impose restrictions on its airline tenants in the interest

of nolse abatement has been challenged In one case, Port of New York Authority v,

Lastern Airlines, Ine, et 31.229

line to following a temporary ban which the Authority had placed on jet aireraft using

The litigation arose out of the objection hy an air-

a recently completed runway at LaGuardia Airport until the construction of a second

runway was also completed, The Authority wantad to aveid the concentration of jet
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noise that would have resulied from the use of the one runway alone, The airline con-
tended (hat the Authority resiviclion invaded a [icld preempted by Congress and
although the Authovity conceded that Congress had preempted, to a great estent, the
field of air traffic regulation, it arpucd thal Congress had not ousted an airport
operator of jurisdiction to control the use of its facilities, The Authorily assericd
that a corollary to the Supreme Court holding in the Grigrs ca30230 must be that an air-
port gperator pessesses the right to protect himsell [rom possible liability by limiting
the use that airerall ¢an make of his runways, Acceptance ol the airline position
would, the Port Authority argued, create an impossible situation for airport eperators
since in eertain inslances only by restricting the use of jet aireraft at their airports
can such operators aveid monetary liability to property owners agprieved by airerafl
noise, ‘The court ruled in faver of the Authority holding, fivst, thal its prohibition

was reasoniable; second, that the prohibition neither conllicted, nor interfered with
the FAA abilily 1o control afr traffic; and, finally, that the Authority was entitled Lo

injunetive relef without specifically showing ivreparable damage or loss,

At the time that jet serviee was initinted at Washington National Airport (DCA),
agreement was reached between the operator of the airport {the FAA) and the airlines
that jet serviee would not he scheduled at the agirport hetween the hours of 10:00 p.m,
and 7:00 2, m, This agrcement continues in [oree Lo date, In addition, the FAA has
promulgated as a policy decision for Washinglon National Airport that "Air carriers
will nol be permilted to operate a new aireraft type into RCA unless the new aireraft
is quiecter and resulls on an average day 1n less emissions oh a per-passenger-seal
hasis than the airerafl jt replaced and is to he used lor service within the range of

s . 231
the short-haul praovisions of this paliey."

The Sanla Monica, Californin, City Council adopted a 7:00 p.m. to 8:00 a, m.,
curfew on husiness Jet operations al the city-owned Sanla Monica Municipal Airport.
‘This was an extension of a curfew that was in force from 11:00 p,m. te T:00 a4, m,

232
The orviginal curfew was upheld in Slagy v, Municipal Courl of Santa Monica,

The court, finding no conflict between Federal and state statutes and the loeal



ordinance, upheld the ordinance as within the municipality's home rule power to regu-
late municipally owned public utilities, and a municipally owned airport is classified

as a public utility,

At Orange County Airport {Calilernia), there has been considerable success with
lease restrictions requiring noise abatement, On the basis of the airport lease provi-
sions, a noise preferential system is in effecl ns well as a restrietion on the number
of {lights per day by cach lessec airline, a noise monitering system and o night curfew

on operations from 10:00 p, m, o 7:00 n.m.zd3

At Los Angeles International Airporl, a recently adopted rule {with which the
air carriers have agreed), requires that all aireraft using the airport shall be certi-
ficated in compliance with Part 36 of the Federal Aviation Regulations on or before
December 31, 1978, 'This fleet noise rule shall stand as a repulation at Los Anpcles
International Airport unless and until a more stringent rule is adopted by the Federal
Government, n23 In the interim period, the Board of Commissioners of Los Angeles
International Airport requires all aireraft approaching the airport between the hours
of 11:00 p. m, and G:00 a, m, to approach il from west to east, Inthe cvent that
weather or wind conditions require the use of approaches over the residential areas
cast of the airport, only thosc aircraft that meet FAR Part 36 noise requirements

35
may utilize runways that would affeet the residential :r.r.‘cus.2 ’

PRIVATE (JUDICIAL) RIGHTS AND REMEDIES FOR CONTROL
OR COMPENSATION

Persens sufficiently aflcoted by aireraft noise who seck relief in the Courts are
neighbors of airports. Thus, the case law relating to aireraft nolse is concerncd
almost exclusively with airport neighbors, who have generally sought two kinds of
Jjudieinl relief: an injunction to prevent or limil aircraft operations and damages for

injury to their property or person,

Injunctive relief is logieally the favorite remedy of ajrport neighbors since that

remedy would stop or limit the noise, Damages on the other hand generates exira



income for the successful litigant but the noise remains, Thus, it is that injunciions
are often sought as an alternalive remedy in damage actions, lowever, they have

also sometimes constituted the primary reliel sought, especially in cases brought

[ 1,

as class uctions, 246 by municipalitics located near airports, or by an atlornoy-
general on hehalf of the Statc.mm
Despite the understandable appeal ol this type of liligation to airport neighbors

and the oflen substantial measure of loeal support for it, injunctive relief has, with
ane cxception,"'BJ boen denied in reeent years, It has heen suggested that the need
for a national air transport sysiem has made the courts reluclant Lo take any action
that interferes with this scheme, On the other hand this suggestion may he at odds
with the concession by the Secretary of Transpertation to Congress in 1968 that:

"Airport owners acting as proprictors can presently deny the use of

thelr airports to airerail on the hasis of noisc considerations so long

as such exclusion is non-diseriminatory, . ,"240

Moreover, In its report recommending the 1868 noisc contrel amendment the Senaic
B4
Committee stated that it concurred with this view of the Scerctary of T'ransportation, 241

Plaintiifs have often asscrted the theory thal the airport eperations constituted
a nuisance, Courts have until u recent exception, rejected this on the theory of
"egnlized nuisanee”, which means there is no private remedy against the conduct of
legislatively authorized aetivity that might otherwise constitute a nuisance, 242 Courts
have also referred injunctive relief on the prounds that the halance of the cquilies did
not warrant it and that it would conflict with applicable Federal statutory and admin-

DR .
istrative regulation, 243

The exception to the denial of injunetive relicf is scen in the case of Township of

R 240, , .
Ilanover v, Town of Morristown, I'his suit was brought hy several communities

adjoining: an nirport as well as hy individuals, The court pranted "experimental
rolief banning jet {lights Detween 11:00 p, m. and 7:00 a.m, Monday through Saturday
and oy time on Sunday exeept between 1:00 p, m, and 3:00 p, m, and ordeved 4 pre-

seribed prefoerential runway sysltem to go into cffect upon completion of ceortain

1-2-66)



P DN

T T

ek

e ST I

P T LTS

improvements, The plaintiffs in the Morristown case had sought an injunction against
an cxtension of a runway and the above injunctive provisions in the order were imposed

by the court as part of the order permitting the runway extension,

In assessing the precendential value of the Morristown case, it should be noted,
the federal povernment has instituted suit in federal court Lo challenge the injunetion

granted by the state court,

The number of damage suits filed by ndrport neighbors against ailrport operators
and the airlines has increased cnormously since the introduction of jet aireraft in
civil aviation, Although the aggregate size of the claims outstanding in such current
lawsuits is spectnoularly large, actual recovery to date has been very modest -- a

total of not more than 83 millicn,

Most elaimed damages and virtually all judgments have been [or "inverse con-
demnation' under state or the federal constitutions, The origin of this theory as dis-

cussed above was the Causby case, in which the government was held liable for

diminution in value of a property immediately adjacent to and in the flight path of one
of the runways of the airport. The theory endorsed by the Supreme Court was that
although the governmental authority had not completely expropriated the property-
owner, it had taken an interest or "avigation easement” in the property, for which it
was bound to pay just compensation under the Fifth Amendment to the United States
Constitution, Again as discussed above in the Gripggs case, the Supreme Court
applied the doetirine in the more complicated context of an ai{rport owned and operated
by state government authorities, regulated by federal authorities, and used by com-
mercial airlines, It held that the governmental nuthorities that owned the airport,
rather than the Federal government or the airlines, were liable for taking the aviga-

tion easement,

The doctrines of the Caushy and (Griggs eases have been followed by the lower

federal courts and these state couris that have state constitutions providing only for
taking, The crucial question that [aced the courts in these cases has heen the type

245
and degree of overflight "trespass" interference which constitutes a taking,” o
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This trespass approach has been modified in the state courts, which have tonded
to adopt a "nuisance' theory of damaging, The nuisance approach does not require
direct overflipht irespass, and looks rather to the impact of the noise on the property

4}
in determining whether there has in facl been a lclkinp:.21 l

More recently in Agron v, City of Los Anpeles the court relied heavily on an NEF

{"Noise Lxposure Forccast') coniour map of the airport and ils environs, which deline-
ates the relative exposure of the arcas surrounding an afrporl to aireraft noise, in
much the same way that an altilude contour map shows the relative altitudes of the

17

2
terrain on the map.” ' The court held that any landowner located in the NEF area

having the highest exposure was entilled to recover o the extent that he could estab-

lish that jet nireraft noise had substantially diminished the market value of his property.

The court went on to hold that "damage is substantial if it is measurable as contrasted

244
with that which is merely nominal, ™ l

Though generalizations are difficult in this arca of case law, it would appear that
recently the courts are tending to conclude that il is the "noisce" rather than the "ajr-
craft" that is the lrespassor, This avoids the problem of the legal nuisance and can
arguably be said to recognize the reality of the fact that noise travels Lo a greater

. 249
cxtent than do airceraft, Nowever, most recently in Nestle v, Santa Monica, the

court while finding no inverse condemnation, permiited a cause of action under the

s s . 250
Californin Civil Code on a purc nuisance theory.
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Seetion I-3

CRITERIA FOR ANALYZING LEGAL AND INSTITUTIONAL ARRANGEMENTS
TO CONTROL AND ABATE AIRCRAFT/AIRPORT NOISE

Prior to cvaluating the present legal/institutional structures governing the control
and abatement of airerafl noise or analyzing possible solutions to problems encountered
in such arrangements, it is neceessary to define explicitly the considerations and cri-
teria on the basis of which such siructures should be measured, This scction ol the
report will identify a number of considerations that bear upon the ability of the law
and institutions repulating aireraft/airport noise successfully to [ulfill thal mission,
Such considerations sugpest eriteria, or goals, for the proper design of a lexal/
institutional system to regulate noise, and focus upon the constraints imposcd upon

such institutions by legal, cconomie, political, and social factors,

It should he emphasized that the eriteria discussed here relate to the analysis
of legal/institutional arrangements for the control of noise, These are nal eriteria
for the consideration of what repulations or enforcement priorities should he adopted
lo ¢ontrol nosic. Rather, the question here is how to design laws and instituiions
which will promote the adoption and implementation of an ongolng airerall aicport
noise control program that is adequate to prolect public health and welfare, This
scetion will supgest and address which factors showld be considered in adopting or
cvaluating particular neise conlrol regulations or stratepgies, Nevertheless, the pri-
mary focus of this chapler is to evaluate the cffectiveness of legal and institutional
arrangements by which such regulations are adopted (and to recommend changes in
those arrangements in order to address more effectively the atreraft/airport noise

problem),
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CRITERION I: PROMOTE ADEQUATE CONSIDERATION OF ALL RELEVANT

FACITORS

Tle logal /institutional arrangement adopted for Lthe control and abatement of air-

crafl /airporl noise should pramote and assure full and adegquate consideration of oll

relevant netors in the development and implementintion of noise control regulations,

standards or stratepios,

Seclion 611 of the Federal Aviation Act ol 1958, as ameonded by the Noise Control

Act of 1972, csiablishes four general faclors which, inter alin, musi be considered in

the adoption of standards and regulations for the control of alrerafl noise:

1.

Avallable data relating to airerafll noise and sonic hoom including (he results
of research, development, testing, und cvaluation aclivities conducted by the

Federal Government,

Whether the proposed standord or regulation is consistent with the highest

degree of safely in air commerce,

Whoether a proposed standard or regtloetion is cconomically reasonable,
technologieally practicable, ond approprinte for pariicular types of aireraft,
engine, or appliance or certificate,

Whether the standard or regulation will afford present and future relief and

proicetion to the public health and welfare from airerafl neise and sonie boom,

FACTORS TO B CONSIDERED

Further delinealing the Congressional mandate, the lepal and institutional srrange-

ment (including federal, stale and loeal components) should assure adequate considera-

tion and balancing of the following faclors:

1.

Effeets of noise on public health and wellfare

a. Direct health and welfare effeets of noise (such as eficets on hearing,

slecp, annoyance, and other physiological and psychological impacis),

I-3-2
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Iy, Eeonomic and soeecial impacts of noise (cffects on properly value, use and
enjoyment of private proporly, cost of land acquisition, displacement and
relocation of impaeted land uses, cost of litigation, disruplion of human
aetivities, specch, and communications, and cosis of operational

limitation),

Positive and negative elfeets of noise control and abalement equipment, pro-
cedures or strategies on wir transporiation safely (both with respeet to per-

sons {lying and persons on the pground),

T'echnolovical practicability of implementing particular noise standards, pro-~

cedures or stralepics,

Lconomic feasibility of implementing particular neise standards, proccdurces
or strotegies (Including short term financing, long term cost allocation, and
intervelationships wilh other cconomic aspects of air transportation and

pollution control).

Ellects on the overall transportiation system of implementing or fatling lo

implement noise control regulaticns, standards or stratopios,

Effcets on the tolal environment (such as cncrgy consumplion and inecreascs

or deerease of olher pollutants),

Effecis of noisc control strategies on social disruption, relocation, housing
avaeilability, cmployment, job disruption and other relevani welfare

considerations,

Not all of these faclors are quantifiable, nor is it advisable always to cosl oul such

clements, Nevertheless, neithor the law nor the institutions responsible for noise

control should disregard those lactors thal are nol capable of expression in monciory

terms, Repulatory degision making regarding the control and abatement of airerafl

noise must net bo delayed because one or more faclors eannol bo aceurately quantified

or cvaluated, Institutions responsible for aireraft and airport noisc repulation ecan be

expectied, in delermining appropriate regulations, to consider and evaluale such

I-3-1



factors Lo the maximum extent feasible and practicable, Certain of these factors will
differ markedly in diiferent airport situations, so thatl ihe halancing required in adopt-
ing a specific noise control implementation plan for an airport and its neighbors may

best be done at the local or regional level,

AGENCY EXPERTISE AND INFORMATION

In order properly to evaluate and balance cach of these faclors, the agency or
agencies assigned the duty of developing, adopting, and implementing aireraft/airport
noise regulations must have the expertise and information necessary lo assces cach

factor,
Two questions must be answered:

1, What expertise and information is necessary to assess adequately each

factor?
2, What agencles have or can develop such expertise and information?

In the field of aireraft/airport noise control, experlise and information may he
both overlapping and fragmented, The problem for the legal/institutional scheme is
to get this expertise and information to the decision makers, whether on the Federal,
state, or local level, who must seleet and adopt appropriate airport/aircraft noise
regulations and strategies. Furthermore, it is incumbent that where there is o void
in expertise and information in one or all agencies or levels of government, such
areas be identified and corrective steps taken to develop the necessary basis for

decision making,

INTEREST GROUP INPUT

If cach factor is to be adequately assessed by the decisionmaking agency, all
affected intercst groups should have full opportunity to make adequate input to the
decision-making process. Airport neighbors, gencral aviation operators, con-

sumers, airlines, pilols, airpert operators, manulacturcrs, environmental groups,
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Federal, state, and loenl agencies should have a2ccess to an open decislon-making

process by the neise regulatory agency.
Thus, scveral quesitions should be addressed:

1, Whal formal inlerest group inpuls are provided by the legal/institutional
arrangement? Such formal inputs may include comments Lo proposed rules,
hearings, study panels, representation before courts and on decision-making

boards,
2, What informal interest group inputs are aveilable? For example, what

opportunitics for contact are there between ageney personnel and various

interest groups working on other projects within the agency's purview ?

3, Which interest groups are presently represented elther formally or infor-
mally in those agencies responsible for airport/aiveraft noise regulation?

To what extent are such groups represented in those agencics ?

4. What types of published invitations for interest group inputs are made?
Which proups receive such invitations ? How can a balanced invitation

process be designed ?

CRITERION 2: FULL, ADEQUATE, AND EXPEDITIOUS DECISION MAKING

The lepsl /institutional arrangement adopted for the repulation of airport/aircrafl

noisc should assure deeision-making power will be fully, adequately, and expeditiously

exereisod,

Full and adequate exercise of neise regulatory powers would require adoption of
a comprehensive set of aireraft/aivport neise control and abaiement strategics, cap-
able of attacking, after a period of time for implementation, the entire problem,
Such a regulatory seheme would addresa source abatement, including design and
retrofil requirements; operational procedures; alrport siting, development and epera-

tions; and airport environ land use control,
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Furthermore, a comprchensive regulatory program should be developed and
adopled as soon as possible. Exercise of decision-making powoer should not be
delayed by reference to the chimera of waiting for the optimum solution, Solution of
the airveraft/airport problem will be ineremental, and yet atiack on cach pavt of the
problem must be coordinated with other aspeets of the totpl effort, When new tech-
nology makes noise abatement technically feasible, authority to require implemenia-
tion should be expeditiously excreised. However, regulatory cfforts need not mervely
follow technology development, but may provide incentives to now roescarch and
development efforis, by sctting fulure standards in advance, Without expeditious
and progressive repulatory deeisions, the stale-of~the-art in alreraft/airport noise

ahatement is likely to advance at slower rates and in a more unceordinated fashion,

Where they are found, oxisting regulatory powers have not been fully, adequately,
or expeditiously excreised, and in order to aveid similar problems in the future,
three questions must be asked:

1, What hindrances to decision making does the legal /instilutional scheme

ereate?

2, What pressures lo exercise decision making power does the legal/insiilu~

{ional scheme provide?

3. To what extent, if any, has inadeguate funding hindered decision making?

To the extent thal present repulatory authority has not heen fully, adequately, and
expeditiously exercised, much of the problem must be 1aid to the hindrances and dis-
incentives Lo regulation posed by legal doctrines and institutional structures, A num=
ber of such institutional hindrances have heen supgested by commentators, including
the Following:

1. Conflicls between the primary mission of agency or apgencies assigned the

noise regulatory funetion and implementation of siverafl/airport noise regu-
lations (e.p,, the promotion of air commerce or the promotion of local land

use and development),
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2,  PFailure ¢learly lo define and assipgn responsibilily for various aspeels of
afveralt/sirport noise repudation, resulting in confusion reparding authority
and counterclaims of insufficient power and inadequale action by responsible
agenceies,

4,  Reluetance to implement aggressively noise control oplions available under
cxisting authorily, lest the assertion of that authority result in incrcased
liability of, or a shifl in lHability toward, the instituiion which has moved to

implement ils authorily.

4. Inadeguate funding and staff to make sound repulalory decisions, to adopl and
implement repulations, or to conduct research regarding potential abatement
siralepics,

5. Failure of agencies responsible for airerall/airport noisc regulation and land
usc deeisions to be politienlly accountable to all aficeted and interested
parties, including air transporl users and noise impacted neighbors,

i, Nonconcurrence of real, as well as legal, power Lo regulate airport/aircrafl
neise and responsibilily to provide compensation for personal, property-

taking or nuisance damages resulting [rom an excessive noise level,

In analyzing the present legal and institutional scheme, and sugpested modifications
thereof, it is important to determine the actual exislence and sipgnificance of cach of

these alleged institutional prohlems,

CRITERION 3: CONTINUING REGULATORY PROCESS

The lepal/institutional siryeluce should provide Lhe basis for a continuing process

of nuise control and abaloment, rather than a one-time regulilory eifort, Such a4 con-

Linuing process should establish pouls for noise abatement In advance of technologieal

development in order to proavide iegets and incentives for nolse control and abatemeni

research and Lo encourage implemenintion, Repulilory actions must be reviewed per-

fodicully and revised where apprapriate to reflect the state=-ol~the-urt when new onid

movre effective noise conirol technology is developed,
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CRITERION 4: CLEAR DETINITION OF COMPENSATION LIABILITY

Liabilily for compensation for damages resulling from execss ajrerafl noise levels

should be elearly defined.,  T'he compensation scheme adopted should promote amelic-

ralion of noise impact 1o the maximum extent possible. The methods of dotermining

liahility should not be overly repetitive, wasteful or costly, nor should they reosult in
inequitable differences between various jurisdictions regarding theories or standards
of liahility,

CRITERION 5: ULTIMATE ALLOCATION OF NOISE COSTS

"he wltimate allocation of noise damage and noise abatemeni costs should promote

the cconomieally rationa) use of transporlation resourees and promete rational deci-
sion making reparding the repulation of aireraft/airport neisc,

The legal and instjtutional sehemes adepted for the contrel and abatement of adr-
craft noisc will determine, either oxplicitly or implicitly, the uliimate allocation of
noise damages and noise abatement cost. It is, therefore, importiant to understand
how legal doctrines and institutional arrangements will affeet such cost alloeations,
and how such cost allocations will hinder or promote the rational use of transporta-

tion resources in adoption of neise regulations,

There are a number of alternative cosl alloeation schemes, which can largely
be determined by the legal/institutional arrangements adopted, The first is to "el
the costs full where they may." Under such a system, the airport neighbor will
continue to bear the costl of noise damages; the airline and the air transportation
passenger and shipper would absorb the cost of noise control devices; and the {ax-
pnyer would bear the noise related losses to public hulldings and the cost of

airport relocation and construeiion, * A sccond possible allocation scheme would

*Where the airport is operated by an independent authority, rather than a general
powers government, whose revenue derives from usor charges rather than taxes,
costs of airporl rclocation and construction will be borne, in general, by airport
users, through landing fees, increased rentals, cte,
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shift the cost ol holh noise damages and noisc abatement Lo the peneral taxpayer
through povernmental, as opposed Lo airport proprictor or airline, liability for noise
compensation and throuph povernmental subsidies Lo airlines [or tho implementatfon
of neisc control technology. A third scheme would shift the cost of damages and noise
abatement Lo the air transport consumer, by means of in¢reased landing fees, taxes
on fir Lransporl use, or direct linbilHy of airlines, Duc to market or institulional
imperfeetions, the cost allocatlon method selecled may never exist in pure form,

For example, attemptis to shifi cost to gencral taxpayers ol zir transporl consumers
may not be wholly successful, due to the inability to adjust Ianding feces, tax rates, or

pgovernmental subsidies,

Furthermore, the distinetion must be made hetween shorl term financing prob-
lems vs, the issue of long-term cost allocations, For example, if the requirement that
the airlinea install noise abatement cquipment, withoul povernment loans or puaran~
tees, creates serious short-lerm capital finance problems, cxpeditious implementn-
tion of noisc repulatory decisions will be inhibiied. Iowever, solulion of this problem
is o separate though related matter from the question of how such noisc abatement
cost will ultimately be allocated, DBoth issucs must be addressed and solved by the

lepal/institutional strueture for noisc control,

Theoretically, air transport beneficiaries should pay the full cost of providing
dir service, including sceondnry costs such as those of abating noise pollution,
Economists suppest that where such cosls arc fully internalized, consumers can
more rationally choose amony different modes of Lransportation; and transportation,

encrpy, and other resources will be used in a more cconomically rational [ashion,

These considerations suggest the following suberileria:

SHORT-TERM FINANCING

The lepal /institutional seheme should provide adequate finaneing mechanisms Lo
assure that noise abatement technology will be installed al the earliest fensible
timo and that problems, if any, of the commereial finaneing of large capital invest-

ments neecssary for such implementation will be avoided,
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COST INTERNALIZATION

The cost of noise ahatement and noise damages should be ultimately internalized
by the alr transportation industry and passed on to the maximum extent possible to the

air transport beneficiaries.

CRITERION 6: ENFORCEMENT RESOURCES

The Institutions assivned the responsibility of developing and adopting noise repu-

lations must have both the legal and practical power, and adequate respurces to enforee

such regulations,

One of the most difficult jobhs in assigning responsibility for noise regulation and
abatement is to assure that the institutions responsible for regulation have the power
and resources to enforce rules once adopted, Some institutions presently assipned
this task may have regulatery responsibilities, with ne enforcement power or re-
sources, For example, airport proprictors may have the duty to control noisc
impaets resulting from aireraft using the airport, but may he unable to impose such
legal zanctions as fines or eriminal penaltices on noncomplying aireraft operators, or
to control laind use around the airpert, Where enforcement sanctions must depend on
cconomic pressures, the suceess of such regulations will depend on the market power
of the institution involved, A small airport cannot he expected to affect aireraft
design appreciably by imposing aireralt noisc standards, pwrticularly where traffic
to and from such air terminal may be diverted to other, less restrictive, airports,
For ihis reason, care should be taken to insure that responsible institutions have the

real power to control that portion of the problem which they are assigned to regulate,

POWER TO IMPOSE VIABLE SANCTIONS

Institutions responsible for developing and adopting noise rewulations must have
the power to impose viable legal sanctions for nencompliance, including inter alia,

fines, charges, and to allow cquituble remedies,

1-3-10
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LEVERACE

The institution must have practical leverage over the aspeel of the problem for

which it is assigned repulatory responsibility,

SUFFICIENT RESOURCES

The Institution must have sufficient resources to monitor compliance with the

rogulations for which adoption and implementation are its responsibility,

CRITERION 7: ADMINISTERABILITY

The legal/institutional scheme for compensating noise-caused damage and for

developing and enforeing pirceraft/airport neise regulations must be administerable,

I should not be averly cumbersome, and should incur the least possible administra-

tive coslt compared to the benefits involved,

CRITERION 8: NATIONAL PROGRAM/LOCAL CONDITIONS

The institutional scheme for airport/aireraft noise repulation should allow for a

coordinated national noise control program and provide sufficient flexibility to allow

for adeption of additional repulations or strategies to meet special or unigue local

conditions or needs,

This criterion requires little explanation, Il is a fundamental tenet of the Federal-

state-lecal partnership, in this and other areas, that the best system provides for a
coordinated national program while allowing sufficient flexibility to meet speeial or
unique local conditions. In a larpe and diverse nation, centralized deecision making
may not provide [or the mosi expeditious amelioration of the serious problem of
aircraft/airport noise, and local experimentation of adjustment will be neeessary to
meet local problems as perceived on the local level. For example, if a Federal resu-

lalion were promulgated limiting cumulative noise exposure, il should

1. Deformulated as a performance standard, speeifying the result to be

achieved without limiting the specific means of achievement,
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2, Allow for more protective limils to be estublished by state or local institu-~
tions in cases where they determine this is desirable, On the othor hand,
such local decisions must be subject to coordination with the national noise

control program if the problem is Lo be elfectively solved,

CRITERION 9: PLANNING GUIDELINES ANI) INCENTIVES
The lepal/institutional arrangemoent adopted to control noise should provide puide-
lines for future planning, research and design by stnte and local povernments, plann-

ing and other concerned apencies, airerafl operators, airports, and manufaeturers,

Such puidelines should allow subsiantinl Dexibility in thie dovelopment and implemen-

tation of noise control strategies and should provide incentives for airlines, airport

proprietors, and other goncerned parties o maximize noisc abatement in excess of

imposed siandards in the most expeditious fashion,

The promulgation of regulations, such as performance standards for noise emis-
sions at the source, and cumulative noise exposure by the recipient, should precede
the development of technology, design of aireraft, and land usc planning aclivities,
Such regulations should serve as pouals or largets for rescarchers, designers and
planners, rather than merely reflect what has previously been done, If engineers,
planners, and government officials are adequately Lo solve the airport/aircrail noise
problem, they must know -- in advance -- what the ond results sheuld bo and what s
expected of them to reach that result, With poals thus announced, a coordinated pro~
gram involving source ghatement, operational procedures, airport location, design
and operation, and land use control can he cooperatively developed by the private

parties and publie apencies responsible for various aspects of the total solution,

CRITERION 10: INTERNATIONAL CONSTRAINTS

The legal/institutional scheme for noise control regulation should be consistent

with internalional arranpements, troaty commitments, and allow to the maximum

oxtent possible, for a coerdinated international approach Lo the aiveralt/airport

neise problem.
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At the same time, the mechanisms of formulating United States policy for noisc

repgulation and abatement at the international level should be construcied so as Lo

prescrve the complete ability of the Federal, state pnd local povernments of the

United States to protect the health and welfare of the people,  Thus, a coordinated

nationg] noise conirol program should form the basis for active U. S. leadership in

formulaling consistent international arrangements,

SUMMARY

To be cieetive, the legal/institutional seheme for dealing with airport/aireraft
noise must meet the following criteria: It must assurc all relevant factors are con-
sidered In adopting and implementing noisc abatement regulation, Regulatory deci-
sion making must be complete, adequate and expeditious, Assipnments of regulatory
responsibility over various aspects of the problem should be clearly defined, The
regulatory process should be continuing and not static. The legal/institution scheme
should develop 2 clear definition of compensability, The cost of hoisc abatement and
land use conversion must he ultimately allocated to the air transportation users and
heneficiaries, Institutions responsible for airport/aircraft noise regulation must
have adequate resources, To enforce such regulation the legal/institutional scheme
must also be adminisirable and must not incur excessive administrative cost com-
pared to the benefits derived therefrom, The scheme should provide for a coordi-
nated national program of noise control and aatement, and yet allow for the adoption
of ndditional strategics or more stringent standards to meet local and repional condi-
tions or nceds. Regulations and guidelines should be adopted to provide guidance and
goals for 1and use planning, aireraft design and reserach and development of noise
abatement technology and procedures, and to establish incentives for airlines, air~
ports, and concerned agencies to maximize noise reduction in excess of imposcd
standards In the most expeditious fashion, Finally, the legal/institutionsl seheme
should be consisient with Undied States Treaty commitments, and allow, to the maxi-
mum extent possible, for a coordinated international approach to the airport/aireraft
noise problem, while guaranteeing the ability of the Federal, state and loeal govern-

ments Lo protect the health and welfare of their citizens,
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SECTION I-1

PROBLEMS IN THE PRESENT LEGAL/INSTITUTIONAL SCHEME
FOR AIRCRAFT/AIRPORT NOISE REGULATION

The general problem faced in this report is sell evident, The problem of ajreraft/
nirpert neise has not been solved, nor does such & solution appear likely in the near
luture. Specifically, the problem is that noise-sensitive, incompatible land uses In
the vicinity of our nation's airports are subject to, and severely impacted by, intoler-
able noise levels from aircraft operations. A comprehensive national {i,e, Federal,
state, and local) program to attack this problem of airport /aircralt noise has not been
developed or implemenied by regulatory actions of government agencies or voluntary
cfforts of private industry, To the extent the present legal /institutional framework for
aireraft/airport noise regulation is intended to address and solve this problem, it

. 251
has failed to date,

This section of the report will focus on the strengths and weaknesses of the
present legal/institutional framework for solving the aireraft/airport noise problem,
Using each of the criterin and questions set forth in Section I-3, an atiempt will be
made (o determine the extent to which the legal/institutional scheme has either
hindered or encouraged development of viable solutions, and identify where further
regulatory or legislative actions on Lhe part of Federal, state, or local governments
may be appropriate to assure full and adequate solution of the aircraft/airport noise
problem In the shortest possible time, Thus, the discussion below will analyze the
entire legal/institutional framework, taken as a whole, against the eriterin and congider=-
ations outlined previously, Later scctions of this report will suggest possible alier~
native institutional arrangements, as well as actions which could be taken pursuant

to existing authorities, to address the shortcomings identified here,



COMPARISON OF THEE PRESENT LEGAL/INSTITUTIONAL SCHEME WITH
IDENTIFIED CRITERIA

ADEQUATE CONSIDERATION OF ALL RELEVANT FACTORS

On the Fedoral Level

ar
Prior to adoption of the Noise Conirol Act of 1972 anmndment,‘a"'z 8611 of the

Federal Aviation Act did not require a consideration ol all the fnctors listed above, in
the development, adoption and enforcement of Federal airerafl noise regulations. The
1068 Act, P.L, 90-411, required the FAA, in "preseribing and amending siandards,
rules, and regulations' for aireraft noise control, to consull with appropriate Fedoral,

Siate, and interstate apgencies, and to consider
1. Relevant available data relaling to aireraft noise and sonic boom,
2,  The consistency of a propesed rule with aireraft safety,
3. [Economic reasonability and technological practicalily.

4, The extent to which a proposed stundard, rule or regulation will contribute

1o earrying out the purposes of § 611,

The major dilference between the 1968 and 1972 acts lies not in the listing of
. . 253 . - .
these considerations, bui in the seetion's siatement of purpose. The stated pur-
pose of § 611 as adopted in 1968 was to "afford present and {uture reliel and protection

: . ; 264
1o the public from unnecessary airerafl nojse and sonje boom, " The purpose of

§ 611 as amended by the Noise Control Act of 1972 is to Mafford present and {ulure
relicf and protection to public healin and wellare from aireraft noise and sonic

IRR
h)C)t:vnu."'“)""'J

Nowhere in the 1968 Act substantive provisions do the words "public health and
wellare' appear, The goal of the 1968 provisions wis reliel [rem "unnecessary ajr-
cralt noise,” not [rom noise detrimental to "public bealth and wellare. " The "unnee-
essary noise” standurd suggests a focus on the issue of what level of noise can be

abialed in an economically renxsonable and technologicully practieable minner,
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"The (Public Law 90-411) statutory language on aireraft noise abatement
wns dralted in 1968 when fewer citizens were adversely affecied by noise
pollution and prior to the Natlon's awakening to the problems caused by
environmental degradation. In short, the 1968 statute contains 'aviation!
language not 'environmental' language. 1256
The 1968 Act did not explicitly require a consideration or balancing of the demands
of public health and welfare for a quicter environment on the one hand versus the
economic and technological feasibility of instituting abatement measures on the other,
Such a balancing was not, of course, precluded, Certainly, in assessing the economic
. , 25
repasonability of mplementing certain nolse control standards, a7 the FAA could have
and should have considered the economic, social, environmental costs of not imple-
menting the standard, or of adopting a less stringent standard, These factors were
certainly urged by nemerous public comments—{rom local and state agencies cilizens
groups, and airport proprietors—submiited in response to various proposed rules

announced by the FAA since passage of the 1968 Act,

An examination of FAA Advanced Notices of Proposed Rule Making, Notices of
Proposed Rule Making, and final Rule Making, with particular attention to the agency
analysis of public comments, does not indicate thoe supgesied approach was, in fact,
implemented. While the FAA consisiently "noted" receipt of public comments calling
for stricter noise limitations, the vast majority of the ngency analysis of proposed
rules and comments have addressed the questions of economic reasoniablencss and
technical feasibility as raised in airerall manufacturer and air carrier comments 10

urn
proposed rules. 458

Clearly, one of the major obsticles 1o FAA cvonsideration of envirenmental,
social, and economic costs of nolse pollulion in assessing the reasonableness of
various proposed aireralt noise rules has been its inability to quantify such effects,
Public comments demanding increased protection from aircraft noise tend to address
the issue of environmental effeet with generality; and fuil to adduce hard data on

either direct noise ellects or the indirect cost of additiopal noise pollution,

Nor has the FAA developed the expertise, information or criteria to evalunte
such environmental effects on an in-house basis, or identify the most elficient solu~

tions to the nirport noise problem,
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In 1968, the Alr Transporl Associntion and Aerospace Industries Association
olfered the FAA free use of tho results of a jointly funded :slud_y,‘“"9 ineluding computer
software, which attempted to define a methodology [or identilying the most cost-
elfeclive combination of actions for ubating airerafl noise impact to a given level,
Although generally recognized s the most extensive such elfort to that date, the

26
FAA has not yet made use of the methodology, 10

In 1867, pursuant to an FAA contract, an acoustical consulting [irm developed the
Noise Exposure Farcenst (NEF) methodology for evaluating cumulative noise exposure
. . . 261 . ;
impacts on airport environmeninl land uses, taking into account the various noise
characterisiies of difflerent nireealt, the topography of the area, the number of air-
crall operations by type and [light path, the time of duy of airerafl operations, weather

conditions, ete, The resulting contours were correlated to expected impacts on dif-

T
“

ferent land uses subject to given noise o.»:posurc:;.‘!b The NETF methodology has been
generally considered Lhe most sophisticated system ol evalunting airport noise impact
developed to dido, 263 Although developed by and for the FAA, and initially promoted
by thot ageney for the purposes of airport arei land use planning, the FAA has con-
sistently refused to usc the NEF procedure to evalunte environmental i mpacts of noise
exposurc vis-a-vis its own vepulatory actions. In contrast, the Department of Trans-
portation Oflice of Noise Abatement has adopted the NREF Sysiem lor evaluating the
relative effeetiveness of allernative aircerafl noise nbitement techniques, while the
Depurtment of Housing and Urban Development has incorporaied NEF standards in its
guidelines for FIA mortgage and other Federally assisted housing programs,

The FAA recently proposcd & new system for evaluating noise impact, called the
Aircraft Sound Description System (ASDS) .B{H This system does not account for the
cumulative exposures resulting from different aireraft types or for operations at
different times of day, e, g. the prenter annoynnce lclor of night operations. Further,
it does not provide a plot of exposure far use in Lind use planning in evaluation ol the
effcetiveness of different combinations of ubilement strategies, nor is il a quantity

by which cumulative noise exposure ¢in be measured ot o given poinl on the ground,
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ASDS has been severely criticized us being less accurate, less sophisticated, und
less useful in evaluating environmental impacts of aireraft noise, and planning to
-

2
prevent such impacts, than any analytical system develeped in the last 20 years, v

The cost of abatement to tirlines and manufacturers, on the other hand, is more
readily ¢uantilied, and heavily documented in industry comments on proposed rules. 266
The resull has been & skewed analysis, focusing on abatement costs and financing
difficulties and all but ignoring environmenial effects and economic costs of non-
abatement, This particular problem was underscored before the Ifouse llearings an
the 1972 Noise Control Act, Thera, the argument was made for a "full cost benefit
anilysis" under the "economically reasonable’ standard of P, L. 90-411, including
consideration of the human cost {annayance), the cost of land nequisition, litigation
costs, cosis of limitations on oporations, cost of ground transportation (where air-
ports must relocate [arther [rom the area they serve), costs of aireraft operating
delays, and costs of noise abatement operating procedures. 267

Although the 1968 Act may have used "aviation ' languago, it can be assumed,
without lengthy citation, that Congress was concerned then, as now, with the detri-
mental effect of aireraft noise on communities neighboring alrporis. The 1968 Act
was enacted for the purpose of protecting health and wellare~at least in the sense

those words are used to describe statutory "police powers,”

The 1972 Amendments, however, make this consideration explicil, The FAA Is
charged therein to consider heallth and welfare effects of noise,” ‘ It further requlires
that the Environmental Protection Agency (EPA) initially propose those regulations
and standards that, in EPA's opinion, ure necessary to protect public health and
welfare, 269 and establishes a formalized mechanism for EPA challenge of any FAA

repulations that EPA believes provide inadequate pr‘olection,zm

Whether the 1972 Amendments to Scetion 611 afford a totel solution to the problem
of adequately assuring assessment on the Federal level of all the factors suggested in
Criterion 1, A, is ap open question al this time, No substantial aireralt regulatory

action, other than {innl ndoption of the sonic beom rule, has occurred since passage
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of P,L, 92-574, However, an evaluation of the past and present institutional struc-
ture in terms of the suberiteria listed above is useful in identifying remaining areas

for adjustment and improvement,

Agency Expertise and Information

To adequately evaluate the efficacy of proposed airerafl noise rules and standards,
the responsible decision~-making agency must have the expertise and information to
address a wide variety of issues. It must have expertise in neronautical engineering,
particularly engine and airframe design, aircraft operating procedures and salety
requirements, economics, acoustics, psychological and physiclogical sciences, and

similar disciplines.

On the Federal level, expertise and information in the field of airceraft noise
abatement is both overlapping and fragmented, Tor example, expertise and informa-
tion regarding the technological and economic feasibility of implementing nircraft
noise emission control {echnology exists in several agencies, e,g. NASA, FAA,
Department of Tra.nsporlation,271 FPA, and Department of Defense. 272 On the other
hand, expertise and/or information necessary to analyze the henlth effects of noise
are largely concentrated in agencies such as EPA, IIEW und Department of Defense,

Expartise and information concerning social and economie impacts of airerait noiso

are shured, for the most part, by EPA, HUD, and state and local planning agencies,

The problem is to assure that such expertise and information are available (o,
and considered by, the decision-maker responsible for adopting appropriaie aircraft/
airport noise regulations. At the present time that decision-maker is the Adminis-
trajor of the FAA, Prior {o the 1972 Noise Control Act, the primary mechanism for
direct interagency exchange of data and opinion was the Interagency Aircraft Noise
Abatement Panel (IAI‘»IAP).ET:3 JIANAP was dissolved in April 1973, Another formal
process, requiring EPA to review and comment upon the environmental elfects of pro-

posed administrative actions of other ugcncie.s,27"I wis operationalized to a limited

-
exient. The directive of §402(c) of the 1970 Clean Air Act Amendmentszh that

I-4-6
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Federnl agencies consull with EPA whenever EPA determines noise resulting f[rom a
Federally sponsored activity constilutes & public nuisance has never been invoked in
challenging inadequate aireraft noise regulatory nctions, The latter two provisions
were largely superseded by the Noise Contro]l Act of 1972, First the 1972 Act assigns
to EPA the task of coordinating all Federal noise conirol and noise reseul‘ch.276 In
nddition, and more important, the 1972 Act's Amendments to §611 establish a unigue
procedure by which EPA determines and recommends o the FAA those levels of

noise abatement which EPA believes are necessary to protect public health and welfare,

and further provides EPA with a procedure for challenging FAA regulations which

fail to adequately protect the publie,

While the new institutional scheme established by the 1972 Act assures thal noise-
rolated health and wellfare factors will be analyzed and brought to the FAA attention,
what of the other considerations —technological leasibility, economic cost of abatement,
and airceraft safety? Clearly, not ull of the expertise and information regarding these
fuctors are concentrated in the FAA, The majority of research experience and person-
nel relating to technical feasibility effectiveness, cost, and salety of implementing new
noise abatement techrology hats been nccumulated under the aegis of NASA, sometimes
with grant assistance from FAA. Indeed most of the research reports forming the data
buase for aircerafl noise regulatory decisions nre a result of NASA sponsored, supervised,

or conducied studies,

In terms of mangower and experience, NASA is in n good position to determine, on
at least an initial basis, the feasibility, effectiveness, cost and safety of implementing
various noise abatement strategies, whether they be retirofit, operational procedures,
or 1 combination thereof, Ay a resenrch agency, NASA's in-house and contracied

siudies provide an important dnta base for making such determinations,

One problem encountiered in making such determinations, however, has been that
in some cases —for example the nacelle treatment program—research has been arti-
ficinlly dicholomized between NASA and the FAA, In such instances, NASA hias been

ugsigned the task of initial development of abatement technology, after which the FAA



has undertaken a similar research program {o bring the technology to experimental

flight status. This has resulted, to a certain exient, in lost {ime, retraced sieps,

and split expertise,

In contrast, the approach taken [n the refan research program appears more
efficlont, whereln NASA has nccepted the assignment of developing the program—not
just in its initial phases -~ but untll a safe, flyable, economically and technically

feasible technology is completa,

Only after such a thorough rescarch and development progriam can rational deler-
minations be made as to the feasibility, safety, cost, and eflectiveness of the tech~
nology under study, Unfortunately, because of past partitions of rosearch eiforts,
resulis have often been incomplete and unclear, As a result, interpretation of the
resulls has been made a matter of debute before the regulatory ngencies, based on
comments presented for the docket by industry and public interest groups. Prefer-
ably, such issues would be scitled by a complete research program whose results

and determinations would be thoroughly reported by the research organization,

More imporiant, the legnl/institutional scheme does not provide a formal mecha-
nism to assure government research resulls and determinations are conveyed directly
to the agency which must uliimately adopt and implement noise control regulations,
nor does it assure that such determinations will be reviewed and acted upon once
received. The same {s true of information and views held by other agencies concerned
with aireraft /airport noise, in particular HUD, HEW and the CAB. 11 is most im-
portant that such information and viewpeints be relayed on a regular basis, not just
in reaction to regulatory proposals, but in designing a comprehensive regulatory
program and coordinating the activities of the government groups which have authority

over various portions of the problem.

Interest Group Inputs on the Federal Level

Because the current law assigns primary Federal regulatory power over alrcraft
noise to the FAA, with EPA and DOT consultation, interest group inputs to those

agencies are the most important for the purpose of this analysis.
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The formal interest group inputs to FAA regulatory process are defined by the
Administrative Procedures Act {APA), 2Wand io date have largely consisted of com-
menis to Advanced Notice of Proposed Rule Making and Proposed Rulo Making notices
published in the Federal Reglster, As noted previously, comments to airport noise
regulations have been submitted by State and loesl governments, alrport neighbor,
and environmenial groups. lowever, the greater part of such input, in terms of
document volume and detail, has come from nirline, airerafi manufacturing, pilot,

and airport operator associalions,

Formul input to the FAA, requesting action be commenced, as opposed lo com-
menting on proposed action, Is provided by the APA petition process., In at least one
inslance, the petition process was invoked by environmentzl groups to require FAA
publication of un Advance Notice of Proposed Rule Making in the aircraft noise field.
On May 15, 1970, the Environmental Defense Fund, Ine, filed a petition with the FAA
"'requesting the immediate promulgation of the environmental standards that will
govern certification of the supersonic 1[‘&1!15[)01‘!.".278 Responding to the petition, the
FAA issued an ANPRM for "Civil Supersonic Aireraft Noise Type Cerltification Stand-
dards," stating its intent "to insure thal supersonic aireraft, ke subsonic aircraft,
are subject to type certification standards that require the full application of noise
reduction technology, and insure that these standards establish ceilings heyond which
noise will not he permitled".279 The Agency to date has not progressed to '"Notice
of Proposed [tule Making" for SST noise type certification, although the British-French
Concorde is expected to enler service on the North Atlantic routes in mid-1975, and

the Russinn TU-144 is expeeted Lo enter service even earlier,

Two other formal input mechanisms, public hearings nnd appeals ol administra-
live actions, exist in theory, It should be noted that no formal hearings on proposed
noise rules have ever been conducted, nor has any FAA noise regulatory action, or
inaction, been appealed to the courts. On the other hand, both of these mechanizsms
have been used to require CAB consideration of noise effects in reviewing proposed

. . . 280
certification of new air service,



Perhaps the most important inputs to the decision making process are "informal",
or at least less formal compared to the legally estnblished notice and comment re-
quirements of the APA. The most significant of these "informal" processes are the
formation of advisory task forces to develop, review and comment upon proposed
regulatory actions, Inthis regard, the current study is a product of such a task
foree approach, wherein the EPA inviled representatives of concerned federal agen-
cioes, industryassociations, airport operators, staie and loeal governments, environ-

mental and eitizen groups to participate,

The FAA has also used such a study group mechanism, although it has been
criticized as being less inclusive in its invitation. For example, in November, 1970,
the FAA gnve advance notice of proposed subsonic retrofit requiremenis, 281 request-
ing public comments and suggestions on appropriate standards. In early October, 1971
the Agency announced iis failure to develop a standard which could obtain the concur-
rence of alrport operators, airlines, and environmental groups. As a result, the
FAA stated that it was turning over responsibility for drafting the new regulations to
a task foree, including representatives of the Air Transport Associntion and the
Alrport Operators Council International, Invitations to participate in the study group
were not extended 1o representatives of siate or loeal governments, airport neighbors,

pilots, or environmental groups.

To this extent, at least, the legal/institutional framework has not been wholly
succassful in assuring all concerned parties have an adequate opportunity to input to
an apen regulatory process, Clearly, "equal® inputs from all interest groups should
not be expected or required. Bul the regulatory process should insure, through
either its formal or informal mechanisms, that a balanced view is obtained and that

all relevant fucts and viewpoints are consgidered,

Perspective in Doveloping and Adopting Regulations

One of the greatest difficulties with the present arrangement for insuring adequate

consideralion of all relevant factors in Federal aireraft noise repulation (s the lack of
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an ageney, orinteragency body, with perspective to coordinate the various inputs
deseribed anbave, and to formulate appropriate repulatory responses. Perspective,
in this sense, means (he ability to analyze simultaneously the myrind of nolse-related
health and welfore, safely, general wellnre, technical and economic factors relating
o nireraft nolse regulation, together with the capability to see such regulntory action

in the context of the larger issues of overall transportation and environmental policy,

The Interngency Aircrafl Noise Abatement Panel served this function to o limited

extent prior {o its dissolution in April 1973, although the primary JANAP function was

to coordinate Federal aiveraft noise rescarch efforts. The research coordinating mission of

TANAP was trunsferred to the Environmental Profection Agency by the Noise Control
Act of 1972, but no effort has as yet been undertaken to replace IANAP with another
continuing structure o coordinate inpuis and formulate regulatory response on a
continuing busis.282 It is elear that neither the FAA nor EPA, alone, provides a
viable structure for achieving such perspective. The FAA is not particularly capable
of dealing with environmental policy issucs, nor is either agency responsible for
viewing aircralt noise in light of an oversll iransportation program, The consultative
roles assigned EPA and DOT by § 611283 may somewhat ameliorale this problem, but
will only be cffeciive to the extent such consultation is progressive and continuous,
rather than ad hoc and reactive, The Section 611 structive, furthermore, still does
not establish o coordinated program of aireraft noise regulutory development to the
extent other concerned Federal agencies - such ag NASA, IIEW, HUD and the Depart-

ment of Defenge - are not regularly included in such consuliation,

On the State and Local Level

Four institutionn! struciures are concerned with aireralt/airport noise regulation

on the state and local levels:
1, Airport proprictors

2, Stote legislatures

I-4-11



4., State administrative agencies
4, Municipal and county governments.

Have these institutions considered all relevant factors in their aircraft noise
related decisions ? Do they have the exportise and information to consider and bal-

ance such factors? What inputs are available to them?

It is hard adquately 1o assess, across the board, whether state and lecal govern-
ments, and airport proprictors, hiave adequately considered all relevant factors in
making decisions alfecting the aircraft/airport noise problem. In some instances,
the result of such decisions suggests thal some factors have nol been considered—
for example, where zoning around airporis not only allows, bul mandates, residential
uses in noise impacted environs, In other cases, certain actions or inactions by
responsible state and local institutions may indicate problems other than imbalanced
consideration of environmental, social, economic and technological facts—~such as lack
of economic leverage, power, or resources lo implement effeclive noise abatement
strategies, Thus, the analysis of the problem on the state and local level must rely
on answering the questions regarding availability of expertise, information and
interest group input opportunities. Such an analysis will suggest whethor, all other
factors being egqual, the branches of state and loeal government can adequately con-

sider all relevant factors.

Most airport proprietors possess substantial experience and expertise in the
economic and technical aspects of aviation, The in-house noise control expertise
available to afrport proprietors, on the other hand, is extremely limited, TFor the most
part, nirport operators requiring information on noise effects and noise abatement
must rely on Federal agency assistance and private consulting firms, Airports of
smaller size and more limited fiscal resources are unable to field the more sophisti-
cated noise control siudies conducted by their Iarger counterparts, yet their problem
may be proportionately less serious and solution less complicated, A major airport
noise control program, however, requires substantial funds and personnel resources

for moniforing, planning, and implementation, Because many c¢iy, siate and local
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authority airports are nlready operating on n murginal, non-profil hasis, such
resources are not readily available for the purchase of necessary equipment and

consultative services without some outside assistance,

Several slale and municipal governmenis have in-house nolse siaffs, as well as
personnel versed in aviation, Ofien, Lhis expertise is not concentrated in one agency,
but divided nmong many; for example, departments of environmental contretl, health,
aeromutics and commerce, In the aclual drafting of noise legislation and rogulations,
siates and loerl governments, like nirport proprietors, have turned to private con-
sultants for additional expertise and information, In the area (of the problem) where
state and local governments have the clearest responsihility, land use planning, they
are often hampered by an inabilily to nssess airporl neise exposures and determine
land use compatibilitics. With the FAA's retraction of the NET contours, which were
originnlly distributied to state and local planners to assist in planning, state and loeal
agencies huve been severely hampered in undertaking land use control around airports,
Yel the cost of NETF or similar studies, and expericnce required properly to prepare

them, place them beyond the fisea]l capabilities of many planning agencies,

The quality and extenl of interest group inputs to airport operator, state and
local government decision-muaking process varies depending on location and institu-
Lion. Generally, hearings before state legislatures include considerable comment
from all interested parties and organizations. Lobbying efforls are less easy lo

gauge, and vary acecording to (he resources of the groups involved,

On the municipal level, particularly in cities neighboring airports, most interest
group activily is concentrated in citizen-environmental group and business-chamber
of commerce efforts, Airline association, airlrame manufacturers, and pilot com-
ment is usually minor or nonexistent—excepl where such organizations challenge, by
litlgation, the legality of local noise control netions, Alfected airport proprietors
have often presented their views before locsl government legislative bodies, Unfor-
tunately, efforts of alrport operators thereby to stimulate local land use control

measures have been, with few exceptions, ineffective and unsuceessful,
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Input to airport proprietor decision making is much more complicated. Where
airports are operated by line agencies of municipalities or counties, input mecha-
nisms generally run through the local governmental leglslative body. In addition,
hearing requirements contained in the Alrport and Airway Development Act guarantee
direct opporiunities to input to and somelimes confront an airport cparator on pro-

posed controversial airport development projects.

A number of airports are operated by independent or semi-autonomous authorities
or commissions, Enabling legislation for these authorities may require appointment
of certain interest group represeniation. For example, the Massachusetts Port Auth-
ority Board.zs4 by law, must contain persons with baekgrounds in business, labor, and
engineering professions, Pursuani to executive policy, a few representatives of noise
impacted communities have been appointed to the governing bodies of n few such

authorities,

Specifically with respect to the noise problem, at least one airport proprietor

has formed an advisory nolse abatement committee, formed of representatives from

the FAA, State acronautics commission, airlines, pilets, and neighboring communiiies.

The advisory commitiee has the duty of developing proposed nolse abiatement
guidelines for consideration by the alrport proprietor, and in theory, at least, pro-

vides a basis for continuing, regular input by all interested parties,

FULL, ADEQUATE, EXPEDITIOUS REGULATORY DECISION-MAKING

With perhaps the sole exception of the State of Californin, no level of government
or agency acting efther alope or in coopecation with other responsible agencies has
attempted to formulate a comprehensive regulatory program for aircraft /airport

noise abatement,

Existing regulatory measures address only a small portion of the problem, FAA
aireraft type certilicate noise standards apply to only five percent of the present fleet;
95 percent of all commercial and business jet aireraft are unregulated with respect
to noise emissions, Yeti the unregulaied portion of the [leet contains those ajrerafl

which create the greatest noise, and dominate the noise problem at every major
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American airport, Preferential runaway procedures, as noted on page have heen
published as regulations since the early 1960's., Their enforcement is accomplished
by way of Air Traffic Control elenrance procedures whereby the control tower clears
the pilot for the preferred runway and the pilot is bound by the elenrance unless he
informs the tower of his objection lor sufety reasons, Few federal regulations have
heen adopted with respect to the other areas necessary to complete a8 comprehensive
noise control program; that is, appronch and takeolf procedures, communily expos-
urce slandards, single-event aircrafl operational noise standards, or lund use control
and incompatible land use conversion guidelines, Only one State and u small number
of locnl gavernments and airport proprictors have attempted to address the latter
regulatory arens. In some instances, these efforts are beginning lo show promising
resulls, particularly in the Californin system, Nevertheless, the amount of success
possible is scverely delimited by the absence of a coordinaled national plan and ade-

quate Federal nction.,

Federal airerall/airport noise regulation to dite reflects a history of inadequate,
nonexpeditious decision-making. FKvidence of nonexpeditious FAA rule making appears

in several areas, for example:

1. Retrofit and ficel noise standards for existing first-generation, low-bypass

ratio subsonic jel airerait,
2, Type certifieation standards for new supersonie transports,

4.  Standards for new production units of previously type cortified low-bypass

ratio subsonic aircraft,

As noted previously, in November 1970, the FAA issued an ANPRM covering
subsonic retrofit requirements, requesting public comments and suggestions on ap-
propriate standards, The commenl period expired on February 26, 1971.285 In
October 1971, the FAA announced it was unable to develop a standard acecptable to
both industry, airport and environmental groups, 286 Two days later, John, {1,
Shaffer, then FAA Administrator, stated that the FAA would soon issue proposed
retrofit rules for iwo and three engine uireraft, but nol lor the four engine low bypass

2
ratio jets (DC-B and Boeing 707} 287 These proposed rules wore never [ssued, and
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on January 24, 1973, 15 months later, the FAA issued a new ANPRM on Civil Air-

plane Fleet Noise Level chuirement.s.288

Following receipt of the Environmental Defense Fund petition requesting FAA

a

promulgation of noise standards {or civil supersonic transport type certification,

the FAA i{ssued a2n ANPRM for civil SST noise standards on October 6, 1970, 290

Although the initiation of procedures is encouraging, the Agency to date has not .

progressed to the "notice of proposed rule making™ stage, Application for certifica-

tion of the British~French Concorde SST hus been submitted to the FAA, and snid .

aircraft is expected to be in trans-Atlantic service by mid-1975. At the date of this

report, the FAA is more than 32 months behind its originally announced schedule for

final promulgation of SST type certification noise regulations. 291 !
On July 7, 1972, the FAA issued proposed rules for newly produced aircraft of

older type design, which would have required all subsonic aireraft first flown after

July 1, 1973, to comply with FAR 36 noise standards. Currently, technology is
available to significantly quiet new units of previously type certified aircraft, The
Boeing Company, for example, presently is offering new 727-200 and 737-300 aircraft :
with an optional acoustically treated nacelle. Some airlines have ordered new planes
with this nolse abatement package, but Federal regulations do not make the package
mandatory, and other carriers are still buying aireraft that do not incorporate best
available abatement technology. Such new untreated aircraft will bave to be retro-
fitted if and when the FAA adopts a retrofit rule or retroactively applies the new air-
crafl regulations, As of this date, the FAA hus not adopted the new aircraft rules
proposed in July 1972,

As stated in the Section I-3, a number of reasons have been suggested for the
present inadequaie, incomplete, unexpeditious process of noise regulation, Each of
these criticilsms must be annlyzed to determine if it validly identifies a constiraint
imposed by the preseni legal /institulional structure, and the seriousness of that

constraint,
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Primary Mission Conflicts

It has been frequently anrgued that assignment of the noise repulatory funetion to
agencies with o conflicting primary mission (e.g., to promote the expansion of the
civil aviation sysiem, or to maintain the financinl stability of an airport authority) has
resulted in the inability of ngencies such as the FAA and airport operators from nde-

quately exercising their legal powers and duties in the noise fleld,

Putting aside the question of what are the real or perceived missions of various
agencies —whether the FAA sees iLs mission as air transport promotion or safety
mg.‘ulalionzﬂ2 - do the hypothesized conflicts exist ? Does nolse regulation conflict
with promotion of nir commerce or operation of a fiseally sound airport ?

On reflection, the alleged conflicts are chimeric. Not only is aircraft noise
"the most explosive problem [neing aviation toduy,293” it has also become the groatlest
obsiacle to air commerce expansion, Airport development and improvement has been
embroiled in controversy, delayed and often defeated, because of public disantisfaction
with current noise levels. Unlil adequate noise control programs are instituted, such
public opposition s likely to continue and perhaps become even more inlense. Further-
more, measures to reduce noise and measures o increase performance and economy

may often be congruent. Major examples are;

& The omergence of the fan engine and its high bypass ratio versions, which
provide not only important increases in performance and econemy but also

significant reductions in noise.

e The improved {inancial situation of airlines operating under capacity limi-
tation agreements which also have benelicial environmental effects: slight
reduction of noisc exposure, nnd significant reduction of total
exhaust emissions and energy consumption, through reduced
flight frequencies. In the long run noise control s in the best

interest of, and not in conflict with prometion of air transport.
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Whether all parts of the air transport indusiry perceive this compatibility, par-
ticularly in the short run, is debatable, Issues of cost, and who is lo pay, for interim
phases of noise control appear of meost concern to air carriers, who have questioned
the wisdom of proposed retrofit, type certificate, and other noise regulations, From
a regulatory agency viewpeint, however, noise conirol in bolh the short and long term

should appear wholly consisient with commitments to promote air commerce,

Fallure Clearly to Define Responsibility

One of the most obvious problems created by the legal/institutional scheme is the
fallure clearly to define what agencies have responsibility for particular aspeets of the
aircraft/airport problem, This consiraint is amply evidenced by the present relation-

ships between the FAA, airport operators, and stale and local governments,

The FAA claims jurisdiction over aircrafl in flight in the navigable nirspace (which
includes alrspace necessary for takeoff and landing), type certification, and aircraft
noise emission standards, The FAA has taken the consistent position that it can only
adopt neise regulations insofar as they ""involve economically rensonable burdens on
the aireraft industry and are technologically practicable. n204 According to the FAA,
responsibility for setting permissible levels of noise at an airport belongs to the

. 205
airport operator, not the FAA,

On the other hand, airport operators have argued that they do not have sufficient
enforcement power or economic leverage Lo impose effective aireraft source noise
standards at the local level, that the FAA and not the airports, has primary autheority
to control flight paths and operating procedures, and that loeal governmentis other than
the airpori operator have land use control powers for the nolse impacted airport

environs.

Local governments having jurisdiction over land around airports and states
allege they are unable to control the entire land use within excessively large noise
impacted zones so long as airport and Federal regulations on the source are inade-
quate, while at the same time airports, airlines and federal authorities have thus far

successfully blocked state and local efforts to impose standards on aireraft noise
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levels, On the other hand, the FAA has disclaimed any authority to influence Iand
use control, despile clear provisions of the Airport and Airway Development Act
requiring adequate Tand use control as &t condition to awarding airport development
grants, and nuthorizing airport certlfication regulations including airport noise

stundards.

The underlying difficulty lies in the manner in which the legal system has judi-
cinlly assigned present noise control responsibility and nceountability therefor, The
current alloention of regulatory powers is performed, not according to a legislative
or administrative determinaiion of what agencies or levels of government should have
responsibility for part of a coordinuted comprehensive national aiveraft/airport noise

control, bul pursuant to constitutional principles of preemption and taking linbility.

The debate aver whether states and/or local governments can use their polieo
power to setl noise exposure limils to protect their citizens has been answered in the
negative by the Supreme Courl in the Burbank ease on the ground that the Congress
has precmpted the entire area of aircraft noise regulation, Also Burbank continues
for the present airport proprictors' responsibility for aireraft noise apparently based
on interpreiation of who should be linble under Griggs for property taking and
dnmaging resulting [rom excessive noise. Such constitutional questions imply all-
or-nothing answers, nnd nol coordinated noisc regulalory efforts, with each lavel of
government doing that it can do best to implement agreed-upon goals, Reliance upon
judicinl alloeation of such authority not only is awkward, but has resulied {n unncces-
sary jurisdictional confliets and acrimony between ngencies and governments which

should be cooperating Loward n coordinated solution lo 1 common problem,

Interagency Conflict

A related alleged deficiency in the present scheme is interagency conflict; that Is,
one agency effectively refusing to cooperate with another where such cooperation is

nccessary Lo implement a proposed regulatory program,
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Upon investigation, the Task Group ¢ould only document one such {nstance ol
serious import, InJuly 1970, a study prepared for the FAA Indicated that reirofit
would be economically feasible with n modest fare increase. 296 The FAA published
its ANPRM for retrofit standards October 30, 1970. While such standards were
under consideration, the CAB let it be known {t would not authorize a fare incrense
to finance retrofit if the FAA adopted {he proposed rule, Further, in Senate hearings .
held in July 1971, the CAB vigorously epposed legislation which would have compelled
a fare increase to the extent of retrolit costs.zg? Because any retrofit rule imple~ .
mentation will require a substantial investment by air carriers, which logically must
be amortized and included in the charges to their users, the practical effect of the
CAB announcement—all other things being equal—is to scuttle retrofit plans until
either Congress establishes an alternative financing scheme, or CAB changes its

mind,

Fear of Liability for Noise Damages

The fear of liability for noise created damages or taking of property has been a
serious deterrent to adequate, rational noise regulatory decisions, Airport operators
have argued consistently for the past several years that the Faderal government has so
preampted the aireraft field, that they should no longer be liable under the Griggs
docirine, but that such liability has, or should be, shifted to the Federal treasury.

As a corollary, some have argued, most airport proprictors have refused o impose
noise regulations for fear that such aciion would appear inconsistent wilh their present

legal posture,

On the other hand, Congress, in the legislntive history of the 1968 and 1972 Acts,
made clear its desire not to open the Federal purse Lo noise damage claims by total
preemptlion, As a result, a dichotomous doctrine was enunciated, imposing preemp-
tion as against the State and local governments acting pursuant io their police powers,
but allowing imposition of aircraft noise standards by airport autherities acting in

their proprietary capacity. Although some former and present FAA officials expressed
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the belief that fear of noise damage linbilily has never hindered FAA nolse repulstory

208 noveriheless, the FAA has eonsistently argued that responsibility for

action,
establishing aceeptable noise exposure limits around airports is a proprietor, not
FAA, duty-a view which is the practical progeny of n lepnl doctrine conceived to
avoid financial linbility for inadequate regulntory nction. As noted above, the result
of such fear, or ils resultant legal machination, is a wholly unsutisfactory definition

and allocation of regulatory responsibiliiy.

Inadequate Fupding and Staff

Somao have asseried the presenti deficiencics and delay of regulatory netion in the
noise field is a result of inadequate funding and staffing of responsible agencies, This
is certainly true at the Stote and local government level.  With the exception of Cali-
fornia and possibly Illinois, no State or local planning or aviation agency has ndequate
funds or trained stulf to fully assess noise problems, develop & comprehensive noise
conirol program, dralt regulations, and monitor and enforce such rules once adopted,
In terms of {iscal constraints, airport operators are somewha! better situated to
acquire needed stnff, develop and enforce a noise control program, although only a
few larpge airport operators, including Los Angeles International and the Port of New

York and New Jersey Authority have attempted, on even a limited basis, to do so,

Al the Federal lavel, funding and staifing of regulatory agencies, such as the
FAA, does not appear to be a major hindrance, The FAA's current and proposed
regelatory actions do not require large financial commitments o prepare and enloree,
On the other hand, research and development programs, exploring possible noise
abatement techniques, could possibly be more effective and expeditious with additional
funding. The fact remains, however, that current repgulatory actions are behind,
not shead of, technelogical developments, Noise abatement equipment and procedures
have been developed which have not yet been acted upon by the responsible regulaiory
agencies, in particular the FAA, Such deluy cannot be attributed to funding and stalf

inadoquacies,
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Political Accountability

One of the most frequent criticisms of the present reguliiory scheme is that
many of the institutions responsible for portions of the problem are not politically

accountable, either direcily or indirectly, to all parties concerned with the problem,

Often, for example, airporis are operated by o municipal government whose
houndaries do not include the land around the airport, and thus it is nol responsible
to airpart impacted neighborhoods. At the same time local governments having juris-
diction over land neighboring the airport and responsible for compatible land use
control are not accountable to the larger group of airport users, A similar siluation
arises where airporis are owned and operated by nongovernmental eniities (such as
Lockheed Air Terminal), or by independent authorities, which are by definition and

design not politically responsible o anyone,

Where institutions responsible for nirport noise regulations are not politically
accouniable, the only pressures to consider all sides and take adequate action lie in
economic threats (for example, liability for noise damages), indirect "political"
action, (such as opposition to airport expansion plans and grant applications}, or legal
duties imposed by statute, regulation or judicial decisions, Such pressures, however,
are often weak and remote, and in certain eases may be legally nonviable as a result

of constitutional preemption and similar docirines,

On the Federal level the question is not one of fragmented constituencies, but of
remoleness from the political process, Most regulalory decisions have been dele-
gated to the FAA, which as an administrative ngency is only indirectly nccountable
to elected representatives, Thus, the primary mechanisms for assuring accountability
lie in Congrossional and Executive oversight of agency action, The success of such
oversight will depend on the priority Congress and the President assign to this prob-
lem, the time available 1o devote to overseeing the actions of such administrative
actions, and the willingness of both the legislative and executive branches to impose
sanctions if responsible apgencies continue to fail in fulfilling their statutory oblign~

tions to control aireralt noise,
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Concurrcnee of Liability and Authority: Sanciions for Inpdeguate Rule-Making

Presently, linbility lor inadequuaie nireraft noise control which resulis in the taking
of or dumages lo property of neighboring land uses is borne entirely by the airport
proprietors, This would not he necessarily inequitable if airport operators had sulfi-

cient real as well as legal power lo take the necessary actions to avold such liability,

Congrass, in Seetjon 611, and other sections of the Federal Aviation Act,
assigned to the FAA the power 1o regulate noise at the source through, among other
things, type certification, design and retrofit siandards, arrival and departure path

designation and operating procedures. The stalule is clear, According to some

29
observers, the FAA reaction to it has been "downright schizophrenie, " 9

In adopting and proposing Federal nolse regulations pursuanl to §611, the FAA
has ofien repeuated the shibboleth that airporl proprietors, in accordance with thelr
Griges responsibilities, can legally adopt noise limits affecting which aireraft may
use the airport, For example, in proposing the original type certificate noise rule,

the FAA stated:

"(Tyho propoesals in this notice should be pluced in breoad perspective.
This nolice does not promise the immediate achievement of socially
acceptable noise levels in alrport neighborhoods where the responsi-
ble State or loeal governments have not, or cannot, act to achieve
land usc compaltibility for thelr existing or planned airports. Furiher,
this notice does nol promise a Federal substilule for actions that ajr-
port operators, as proprietors, can take and have traditionally and
responsibly taken, to make their airports fit the particular needs of
their loenles, such as establishing the conditions under which their
dairports and nirport facilities may be used, including the issuance

of specific noise ceilings,

",..dJust as an nirport owner is responsible for deciding how long

the runways will be, so is the owner responsible for obtaining noise
eisemenls necessary to permit the landing and takeoff of the aircraft.
The Federal Government Is in no position to require an airport to
accept service by larger aircralt and, for that purpose, to oblain
longer runways, Likewise, the Federal Goverament is in no position
to require an airport o accept service by noisier aireraft, and fop
that purpose lo obtain the service, In dealing with this issue, the
Federal Government should not substitute its judgment for that of
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the States or elements of loeal government who, for the most part, own

and operate our Nution's nirports,? rid0fh
The FAA's officinl statements in § 611 rule notices regarding the alrport propriciorts
duties are clear: "Airport owners actling as proprietors can presently deny ihe use
of their alrports 1o aireraft on the basis of noise considerations so long as such
exclusion is nondiscriminatory. w01 To solve the noise problem, an airport operator
may, among other things, ban jets, limit their nolse, or put curfews on aircrafl

operations, According lo the FAA, it has authority to do any of these,

Yet, the FAA position vis-n-vis individual airports uppenrs fo huve been, ina
number of cases documented by the Task Group, entirely opposed o the abave quoted
policy pronouncements, In awarding grant funds to airport operators under the Air-
port and Airway Development Act, and previous nets, the FAA enters into grant
agreements and sponsor assurances, Where such assurances are violated the Fed-
eral Government may among other things, sue for reversion of the airport property,
and turn over control of the nirport to another agency. By these agreements, or FAA
interprefaiion thereof, and threats to take "drastic action, " the FAA has routinely
taken away by contract (or interpretation thereof) the nirport operator's power Lo deny
the use of the airport to neisy aireraft, or otherwise impose noise abatement strate-
gies —powers which form the basis of the Griggs decision that the airport opevator,

and not the Federal government, is responsible for noise created propoerty takings,

For example, the San Diego (California) Board of Ajrport Commissioners pro-
posed the imposition of a curfew at Lindberph Field In order to cut down on the
nuisance inflicted on the neighboring property owners, Immediately upon publication
of the Commissioners’ request, the FAA informed them that any such restrictions
would violnte their commitments under their Federal Aid to Alrports grant agreements,
which required them, under the FAA inlerpretalion, to operate the airport withoul
restriction to hours, After muny discussions with FAA officiuls, it was determined

that the preposed regulation should not be implemenied,
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FAA district and regional officials have recently expressed "seepticism' as (o
the lepality under a grant agreement of imposition by City of Torrance, Cnlifornia,
as proprietor of ‘Torrance Municipal Afrport, of noise standards which are currently
under study, Torrance officials were orally told that the matter would be turned over
to the FAA reglonal counsel for review and appropriate nction, Hoz

It may be noled that Torrance Municipal Airport is not an air carrier airport and
is only a few miles from Los Angeles International Airport an the north and Long
Beach Municipal Airport on the south, The objective of the airport proprietor [n
selling noise limits Is lo exclude business jets, which are the only eause of the air-

port noise problem at Torrance,

The FAA has further taken the position thatl an tirport which received Federal
grant assistance could not deny acceess to business jel aireraft on the basis of noise,
In 1967, the Fullerton {Calif.) Municipal Airport, which has always been a gencral
aviation airport without et operations, issued a Notice to Airmen (NOTAM) prohibiting
pure jet aircraft from using the airport, The FAA (Los Angeles Area Office) initially
objected to this exclusion, on the grounds that the NOTAM was an unlawful violation
of Fullerion's sponsor's assurance agreement regurding "unfair discrimination
agninst types or classes of aireraft, " Fullerton Airport has also been advised by
FAA thuat terms of its lease agreements with Golden West Airlines (which now operates
Detlavilland Twin Otters into Fullerton) and other tenants, requiring the City Adminis-
trator approve aireraft used at the City's airport, were illegal, J. Bryan Douglass,
nirport manager, has stated that the City may be forced to return the Federal funds
and close the airport if the now several year vld controversy with FAA over Fullertion

R BB
Airport's power to control noise is not resoived,

However, the FAA has laken the pogition, in ot Jeast one ease, that an airport
owner which recelves federal funds cannot choose the close the airport, for noise or
other reasons, Santa Monica, proprietor of Santa Moniea Municipal Airport, faced a
serious noise problem from general aviation, us there exists no buffer between the

airport and neighboring residences, Nearby homes are subjected to noise ranging
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higher than 120 EPNdB, As a rosult of the City's nssessment of these problems, the
city fathers in 1971 considered shuiting the airport down entirely., Before the city

council could pass u resolution, however, the FAA intervened, stating In a letier to
the City:

"We have been informed that the City of Santn Monica is considering
alternative uses of the property presently used [or the Santa Monica
Airport. I respectfully suggest, at the outset, that retention of the
Santa Monica Airport in our transporiation sysiem requires considera-
tion of many factors other than direct sconomic returns, not the least
of which is the fact that nir transportation in Southern California is
highly dependent upon the continued operation by multiple municipali-
ties of all the existing airports serving our complex community. This
is as true for Santa Monica as it is for the continued operalion of Los
Angeles Internationnl Alrport, The Federal Aviation Administration
has no intention of consenting to the use of this property for other than
airport purposes and will insist on the City of Santa Monica complying
with ils contractual obligalions to the Government, To do otherwise
would seriously impair the national air transportation sysiem and
particularly would be detrimental to the residents of all of Southern
California who are dependent in one way or another upon air trans-

portation, 304

It should be noted that Santa Menica Municipal Airport is a general avintion alr-

port, without alr earrier service, and is located only a few miles from Los Angeles

International Airport on the south and Van Nuys Airport on the north,

Although the FAA has taken the view before Congress that Federal preemption
of aircraft nolse control under §611 does not extend to the airport proprietor, it
has recently argued, before the Federal District Court and Ninth Circuit Court of
Appeals, that the 1968 Amendmenis and § 611 the 1970 Airport and Alrway Develop-
ment Act may extend that preemption even 1o the extent of prohibiting alrport pro-

prietor action,

Prior to passage of the 1968 Aviation Act Amendments, the City of Santa Monica,
as owner of the Santa Monica Municipal Airport, imposed a night curfew on jet {lights.

The California Couri of Appeal upheld the curfew's legality in the case of Stagg v,

305

Municipal Court,

I-4-26



T N

Al SR e SA RSO SRS e Y

: : : T . N 306
In discussing the Stagy decision, in its amicus briel in the Burbank ease, the

I"AA siated:

"The important 1968 Amendment to the Federal Aviation Act appears

not to have been considered by the Court which upheld a jel curfew at

the Sania Moniea Municipal Airport. ... The Stagg case was commenced

in Junuary 1968 before the amendment was enacted, and nlthough the

appellate decision was rendered after the amendment became law, per-

haps the failure to consider the amendment was a consequence of the

fact thati there was no appearance in the appellate court by the party

challenging the curfew, Moreover, the Courl in Stagy had ne oppor-

tunity to consider the further pre-emption resulting from the 1970 Air-

port and Airway Development Act, "
Respeeling this siilement, one attorney familiar with the Stagp case noted before EPA
hearings that "(Tjhere ure several important points to be derived:

"First, While the Stagy opinion does not refer to the 1968 amendment,

that legislation was considered, In fact, it was brought to the court's

attention by the airport vperuator,

"Sceond, The FAA now feels that no one but the FAA muy regulate in
the field of nircraft noise,

"Third. The FAA is playing unfortunate games with the public interest;
either it has ull porvasive power—as it represented Lo the court in the !
Burbank airport case—or it has limited power—as it represented to the
public when issuing noise standards for certification, It cannot have
things both ways, ™07
If the FAA continues to insist, pursuant to the Airport Development grant sponsor
agreements (AADA) and/or § 611, that airport proprietors are void of real power Lo
limit use of their airport through noise limits, impose curfews, and avoid damage
lability, then the Fecderal Government will he foreed under the Griggs daoctrine to
assume full responsibility for the fnilure of FAA to adequately control noise, and the

noise damages and properiy takings which result therefrom,

Iven if the FAA alters its sub silentio policy of barring exercise by airport
operators of their authority to control neise, in fact elfectuntion of that authorily may

be realistically impossible, To an extent, individual airports may be nble to exclude
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certain aireraft which produce excessive noise, butl even o Inrge airport operfilor
does not have power and economic leverage 1o impose upon the niveralt industry sirict
noise gtandards applicable to design and retrofit, Design standnrds ean be vinbly
imposed only on o national scale; dreastically different nireraft noise standards from
airport to nirporl where airline service is involved would be a practical disaster,
Furthermore, without FAA concurrence, airports cannot revise npproach and depar-

ture flight paths or impose flight procedures,

Renl ability to solve tho airport noise problem does not lie exclusively with the
FFAA or airpori operators, but {s i joint responsibility of the Federal government,
airport operator, airlines, and State and local authorities responsible for land use
control around airports, Incomplele or ineffective regulation by any one responsible
party will result in further noise damage, and the possibility of further litigation and
monetary awards, Airports should not be liable if the FAA or any other responsible
agency [ails to exercise adequately jts powers, or prevents airpert proprietors from
fully exercising theirs, A linhility system, such as that currently in effect, which
assipgns linhility to parties which cannot realistically solve the problem alone, only
encourages irresponsibility among other concerned agencics and delays solulion of

the Inrger ajreralt/airporl noise problem,

CONTINUING REGULATORY PROCESS

The present regulatory scheme for aircealt/atrport noise control, with the notable
exception of California's CNEL standards, does not provide abatement goals or estub-
lish Incentives for expeditious research, development, and implemeniation of new
noise control strategies, As o result a continuing regulatory process in the field of
aireruaft npoise control has never heen established,

Current und proposcd FAA regulations, for example, are tied to previously
developed technology (see the discussion on Planning Guidelines and Incentives later
in this section), nol nn assessement of what technolegy could be doveloped in the

future. In part this is a result of the §611 mandate that the FAA determine that a
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particular rule is {cehnologically practicable, a determinition which can only be made
with vertainty alter technology hus been developed,  Unfortunately, this has created

1 stalemate; for ofien it appears development and/or implemeniation of new noise
technology is awaiting the stimulus ol regulatory uction, which is awaiting the develop-

ment of new technelogy,

The Scction 611 mandate, however, does not legally bar FAA announcement of
gouls for future regulations, or promulgation of stepped noise repulations for certain
target years, subject to revigion il predicted technological developments are not
entirely forthcoming, Indanuney 1968, the FAA, in [act, announced a "noise floor,
or cbjective 1o be sought' of 80 EPNdB, and proposed that noise levels in new aireralt
be required to be as close Lo that goal as consistent with economic and {echnological
feusibility, Hos This anpounced goal would hive provided a larget for Tuture {technolo-
zieal development and an incentive to further research, development and implementa -
tion of noise abatement equipment. However, after strenuous industry objections,
the FAA withdrew the "noise floor” in final publication of the FAR Part 36 type certi-

R J0¢
ficate regulations, 09

Thus, al this time there are no stated goals for the definition or solulion of the
aireralt noise problem, Yet such targets are despecately needed, nol only as a guide
to alrereaft engineers and designers, but also to assist airport operators and State
and local governments to fullill their proper rele. Without common goals, the best
combination of possible strategies including retrofil, aiverafl retirement, operational
procedure, airport curfews, und land use conversion, cannot be identified or imple-

mented in o coordinated fashion,

A corollary of this problem is that the present regulatory schema has not tended
to progress as the state-ofl-the-art has advanced,  As previously noted, regulations
still do not require installation on new alreralt of all available noise abatement equip-
ment, even though such equipmenl is in actunl production, Regulations have tended
to be one-time elforts, and despite promises to the contrary, review and improve-

ment of out-dated FAA standards has not been realized, Withoul predetermined goals,
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there is no continuing incentive for the various responsible regulatory agencies con-
tinuously lo serutinize their current rules and ndjust them where possible Lo move
closer to achiement ol the goal, If 4 continuing regulatory process is ever Lo be
established in the aircerafl noise field, such gonls must be develeped and agreed upon
now by all concerned parties, and each must become committed to laking appropriate

part in a coordinaied eflort to reach thase gonls,

DEFINITION OF COMPENSATION LIABILITY

Proesent case law holds that the airport operalor is linble lor constitutional takings
of property and/or damages resulting from excessive aircraft /airport noise. llowever,
the extent of such liabllity is less than clearly defined. In large part, the scope of
linbility depends on the State in which the airport is located, nnd the liability theory
adopted jn that jurisdiction, In some jurisdicitions, the test of compensable damages
is whether the land is overflown by an alrerall; other pavrcels, equally impactied by
noisoe from aireraft [Tybys may be excluded from compensation, Other areas have
developed nojse exposure (¢.g. NETF) bascd criterin as o compensability test, and
al least one Stale has sustiined @ damage suil on Lthe basls of naisance, e.p., un-
reasonable interference with use and enjoyment of property, Such drastie differences
In the tests of when noise impacls require conslitutionnl compensation or diamage

awards have only further complicated the frugmented problem of noise abatement,

An equally important problem is the present form of compensation awards,
Current airport noise litigntion, il successful, ends in a one-titne, lump sum pay-
ment for purchase of a noise or aviation ensement, Such an ensemoent is essentially
a license to pollute, and provides no [inancial incenlive for future abalement of noise.
Furthermore, there is no evidence that the present compensilion system—oexcepi
perhaps by way of & threat of yet unrealized finnneial liability —results in any amelio-
ration of the noise problem. Duamage awards are not tied to, and are rarely used,
for either sound proofing impacted structures or reloention ol incompatible land uses,
They are, put blunily, "hush" money, which does not assist in achieving an eventual

solulion to the airport noise problem,
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Ifinally, the present judicially oriented airport noise compensalion system has
become a costly, repetitive, and wastelul process proving again and again what neise
constitules a tnking, ns well as whit dimages have been actually sulfered by the Indi-
vidual MNtignnts. Up Lo 50 pereent of such compensation awards are absorbed In legal
fees nnd judicial costs, and such costs do not inelude the expense of judicial time

committed to the adjudication.

Constitutionally minimum requirements of just comprensation for taking and/or
dumaging resulting from noise cannot be legislutively or administratively curtailed.
Yot it must be recognized by all three branches of government that the boundaries of
"aking" and the renlities of "just compensation ™ require & thorough review to the
end thal equally neise damapged individuals receive al least similar treatment before
the law, and that compensation be geared (o amelioration and solution of the airport

nnise problem,

PRESENT ALLOCATION QF COSTS

The vast majority of costs, or damages, resulting from excessive levels of air-
craft noise is presently being borne by the airport impacted neighbor, A substantial
portion of that cast is not refllecied in devaluation of airport environ property on the
renl estate market, which may be alfecied by other [uelors, such as increase in value
of such property for commereial and industrial purposes., Rather, a substantial por-
tion of such "cost” is refllected in the loss of pleasant use and enjoyment of property,
particularly homes, around airports. Although taking awnrds to date have been
relatively low—under $ million dollars—the amount of noise annoyunce horne by
airport neighbors, as estimated by various techniques including NEF analyses, is
considerable, Thus, much ol this annoyance loss is being absorbed by the victim,

not by the benefliciury, of the air transport system.

To the extent that taking and damaging liability has been imposed on nirport
operators, il is somewhal unclear to whom such costs nre finnlly to be allocated,

Some airports huve indemnification clauses in leases with nirlines using the airport
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facilities, requiring airline reimbursement for nny damages swarded in airporl noise
Utigntions, Other leases provide such damages will be [actored into landing lees and
amortized over the given period, To the extent airports can invoke such pass-throughs,
the cost will be allocated to alr passengers and shippers via increased air {ares, or
absorbed by airline stockholders via reduced prolils, Where the airport cannol achieve
such reimbursement, airport bondholders, concession lessces and local taxpiyers

must pay the price of airport noise.

The cost of developing noisc abatement technology and procedures has in part
been underwrillen by the Federal treasury supporied by general tax revenues, Such
past and current research programs were and are funded through apprepriations to

and geants from such agencies as NASA, DOD, DAT aml the FAA,

On the other hand, allocation of the cost of jmplementing new noise abalement
technology has not been settled by the legal system, Installalion of the original fan
engines, and purchase of the quieter wide body jels, was and is being financed through
regular ajr fares, However, the CAB huas announced it will nol favor an increase in
air fares to finance a retrofit program, implying the air transpori user should not—
in CAB's opinion—absorb this cost, Because the implementation of any proposed
retrofil or [leel noise rule would involve substantial sums, this long range allocation

problem definitely must be solved.

While the foregoing subscction has deall with the problem of long range allocation,

a related problem of short term finuncing also exists. A comprchensive solution lo

the noise problem, involving retrofit, alreraft replacement, and some Tand use con-
vorsion, will require large [unds not generally available in the private market, Al~
though such sums can be linaneed in the long-term, a {ront-end loiud problem is ercaled
because of the need for funds now to start implementation of these solutions, Some
government netion, such as discussed Lter, will be necessary lo assure the availa-
bility of such funds, and provide a linaneing scheme whereby these costs may ulti-

mately be borne by those who directly benelit from uir transportition,
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ENFORCEMENT RIESOURCES

The FAA

The Federal Avintion Act provides 2 number of enforcement mechanisms for
compelling compliance with FAA certilicate standards and {light rules, First, all
Title VI certificates, including aircrall type certificates, airman certificates, air
carrier certificates and airport certificates, are subject lo amendment, modification,
suspension or revocalion for noncompliance with FAA repulations and conditions
applicuable thereto. Section G611, of course, empowers the FAA to adopt noise stand-
ards in regulations, and to apply such regulations lo any Title VIcertificate, Thus,
the FAA could, if il so desired, condition any or all of the certificates mentioned
upon complinnee with FAR's relating to noise. For example, il an pirplane repeatedly
violutes operationial noise standarvds, ils nir worthiness certificate could be suspended
for a set period or uptil it conplied, If a pilot violates an FAR without showing safcty
or emergency so required, the airmun certificate could be suspended or revoked. An
airport which fuils Lo meet FAA stundards for aivport design and equipment {or noise
abatement, if such standards were adopled) would e subject 1o partial or total decer-
tification, thus barring certificated earrviers from using the airport. The same alrport
certification process could, of course, he extended {o cover a1l airports serving jetl

aircraft, not only thoso serving certificated air carriers,

The FAA certificate powers ure potentinlly valuable tools for the enforcement of
noise slandards, The option of suspending a single aircraft's nir worthiness certili-
cate or a pilot eertificate for a short time—cven 1 dny—because of failure to comply
is a realistic tool, Such suspension penalties are strong enough to be heeded, and
yet not so severe in their impact upon the whole transportation system {as opposed 1o
suspension of an airport or type certificate) as to elfectively preclude their use and
make them meaningless, Unfortunately, the FAA has never used these enforcement
powers in [urtherance of ity noise contro]l mandate, and only a limited number of

lype certificates are even vovered by noise standarvds,
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A second enforcement tool available to the FAA is the civil penalty provision of
Section 1016, which allows FAA imposition of up to 2 $1000 eivil penalty for viclation
of TFederal avintion standards and rules. [erc agrin, because there are no mandntory
Federal noise standards, either with respect Lo aireruft emissions in actual day-to-day
operation or with respect Lo flight path designations and approach/departure procedures,

these civil penally provisions are presenily inapplicable in the noise conirol area,

The Airport Operator

fxcepl where airport operittors are also general power municipalities or State
governments, the airport proprietor por se has no authority to invoke the police
powers of the State to prosecute violations, either criminally or civilly, of nirport
noise rules. Few, il any, airport operators, acting alone, have been delegated the
power Lo impose fines, such as was given to the FAA, nor can most proprictors issue

administrative orders or sue for injunclions to stop violations,

Thus, mosi proprietors have been foreed to rely on lense agreements, Under
airport leases, enforcement tools as against the tenants are fairly limited, Either
the nirport can impose charges, if provided in the lease, or il can cancel the lease
for breach of coniract, The latter option is so drastic that it is doubtful whether
airporl operators would impose it, The former possibility exists only where the

ajrport has the leverage to obtain such a clause in contracit negotiations,

Sipie and Local Governments

The California nirport noise regulation, and scveral proposed laws of other States,
provide that violation ol an airport noise standard, adopted by the airport proprietor
pursuant to a State required noise abatement plan, is unlawful and subject lo certain
civil fines and criminal penalties, In u sense, such provisions are attempis to add
the State's police powers vis-a-vis enforcement mechanisms to the alrport' proprie-
tary power with regard to adoption of noise standards for aircrafl using the airport.
Since the Burbank decision, it is doubtful whether a particular State government can

adopt penalties for noncomplinnee with proprietor-adopled rules,
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Resources Lo Monitor Compliance and Prosceute Violations

The question of who has adequate enforcement resources involves two issucs:
what enlorcement tools, In terms ol penalties, are available (discussed above) and

who has resources to monitor complinnee and prosecute violations,

Some types of regulatory monitoring can be adequately effected by portions of the
regulated industry, PFor example, type certification nofse standard compliance cun
be easily satisfied by manufacturer or airline conducted tests, the results ol which
are submitied and certified to the FAA, Or the FAA can conduct its own tests using
Federal (c.g. NASA) {est facilities. The former aliernative is currently used by FAA

for monilering compliance with existing sufety and noise stundards,

On the other hand, operational noise standards and {light procedure rules require
a much more extensive, airport-by-airport, moenitoring system, It is relatively
clear that should either the Federal or Stite governments establish noise conirol pro-
prams which include such strategices as single event noise standards, curfews, and
approuch procedures, monitoring must be done on the airport level, It is also axio-
matice that should the Federal and Slate, as well as airport authorities, establish noise
limits requiring monitoring of actunl operations, duplicate monitoring systems would
be wasteful and unnecessary, Thus, the question arises, who should be assigned the

task of monitoring compliance with such standards and prosecuting violations,

Some monitoring functions may also he accomplished through radar vectoring if
the aircraft is certificated to meet the noise standard and approach and takeofl routes
and procedures have been adopted to qualify for the airport noise certificution. Thus,
If a given nircraft is certificated to meet o specilied noise standard using a particular
procedure, the observance of the procedure and use of the preseribed noise abatement
route may be observed, [.e. monitored, with radar, and thus the desired result
achieved withoul blackbox noise monitoring. Such radar fucilities now exist at all

alrports used by certificated alr carriers,

1-4-40




At the present time, the Callfornia airport noise program requires airport oper-
ators to monitor compliance with regulations adopted pursuant to the airport imple-
mentation plan, Similar airport monitoring is being conducted by the Port Authority
of New York and New Jersey at {1s airports. However, airpori operaiors do nol have
prosecution power to take action once noncompliance is discovered. If an I"AA noise
standard, for example, is violated, currently only the FAA can prosecute the case,
If a State low is violated, only a District Altorney, Attorney General, or other auth-
orized official can bring netion. This dichotomy is not espeeially logical, and the
history of enforcemeni in this field would appenr (o indicate ii is not particularly

effective,

ADMINISTRABILITY AND ADMINISTRATIVE COSTS

The present system of adminlstering noise regulatory authority on the Federal,
State, and local level would appear to be cxcessively expensive in view of the benefits
derived therefrom. This, however, is less related to the adminisirative structure

than to the failure of responsible agencics to use their current authority.

The present legnl scheme, ns implemented, has had ironic results; Federal
preempiion where there is no Federal regulation and protection of public wellare;
and abrogation of airport operators' constitutional duties to control noise by Federal
grant agreements while the Federal government nvoids legal 1iability by pointing to
such nirport powers, The effect of such a scheme has been o shift the airport noise
issue from questions of regulation and soluiion, to compensation litigation—the most

administratively expensive systam which could be devised,

While the present administrative structure for regulating and abating noise could
be operated at relatively low costs, the current compensation scheme incurs massive
administrative costs compared to the results achieved, Lepal fees and court costs
are excessive compared to either compensation awards (which are relatively small)
or the solution thereby achieved (none). Courts are slmply not equipped to design a

comprehensive noise conirol program, and even questions of what test should be used
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Lo determine compensabilily or whether funds are best spent on relocation of land
uses, soundproofing er other reliel are expensive to litigate and difficull to decido
in terms of teaditional legal doctrines. Yel in the absence of an adequale, compre-
hensive alreraft/airport noise conirol and abatement program, the compensation
system will continue to dominate tie picture and waste monies beiter devoled Lo

solution of the problem.

PLANNING GUIDELINES AND INCENTIVES

The Federal regulatory seheme, so far as it has been implemented, has been but
o restatement of an historical state-of-the-art, With the exception of the 80 EPNdB
noise floor, nothing has been proposed, much less adopted, which would set forth
planning guidelines for noise abatement which can or should be achieved, for example ;

in five, ten, or fifteen yeurs within the to-bhe-expected state-of-the-nrt.

Unfortunately, the present appronch to regulatory nction has led to a circular
process of inadequate action, The nirline industry is waiting for regulatory mandates
before implementing existing abatement technology and demuinding mere expeditious
research activities to develop new technology. Regulatory agencies are awaiting the
development of new technology before adopting noise standards, The manufacturing
industry, aircrafl engineers, and resenrch teams, however, need regulutory goals

and incentives to guide the development of new technology.

And, as noied before, without puals and puidelines commonly agreed upon, oiher
responsible parties cannot plan their participation in solution of the problems. Air-
port operators cannot plan development and make operational decisions; State and
local pinnners are unable 1o plan and vone noise impacted Innd; Federal, State, and
loeal development officinls are unable properly to plan and loeate new housing, hos-

pitals and other facilities.

The present legnl/institutional scheme is even wenker in terms of its application
of nonrcgulatory incenlives to expeditious development and implementation of noise

abatement technology. The low amount of compensation awarded thus Inr and the
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lump-sum nature of such awards provides little incentive to spur eapid nolse abate-
ment, The threat of future litigation, though large in potentinl {mpaet if renlized, is

lessened by the remoieness of full realization,

One of the very few and perhaps only incentive approaches tried to date is the
dollars~-for-decibels landing fee scheme imposed by Los Angeles International Air-
port, However, to have any real Impact, such a scheme must be imposed at all or
4 subsinntial number of alrports, and must provide significant landing fee differentials
between relatively noisy and relatively quiel airerafl, Towever, such 2 common

scheme does not presently exist,

NATIONAL PROGRAM/LOCAL CONDITIONS

Not only hus the present legal/institutional seheme failed to identify national
goals for 4 coordinaled Federal, State and loeal noise abatement program, but the
current scheme substantially hinders local [lexibility in identifying special or unique
local conditions and adopting addition:l regulations to meet those condilions, The
current "Constitutional "' method of allocating responsibility for nolse protection and
regulation on the basis of preemption, discrimination, and similar docirines is a
poor subsiitute for formulation of a method for cooperative aetion by FPederal, State,
and local governments and airport proprietors (o meet common goals of noise abate-

ment and solve the aircraft/airport nolse problem,

INTERNATIONAL CONSTRAINTS

As noted previously,'lhc international arenas for formulation of solutions to the
aireraft nolse problem consist of ICAQ and bilateral air transport agreements belween
the United States and numerous foreign countries. To date ICAO has only accomplished
adoption in 1969 of Annex 16 to the Chicago Convention which substantinlly mirrors the
previously promulgaied Part 36 of the Federal Aviation Repulalions and sets forih
internationul Standurds and Recommended Practices for airerafi noise certification,
Like Part 36, ICAO standards cover only new types of subsonic jet aireraft, and affect

less than five percent of the existing fleet,
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Although the ICAO Committee on Afrcraft Noise is prosently considering a noise
raduction retrofit standard for existing aircraft, progress on such s rule cannot be
viewed with optimism. Significant hostility was expressed in recent ICAO meetings
to international retrofil standards as proposed by the Uniled Siates. Several foreign
governments representing flag carriers which use American airporis expressed the

position that they are not responsible for solving our neise problem,

Nothing In the Chicago Convention or bilateral air transport agreements precludes
airport proprietors from acting to protect their proprietary rights on the basis of noise
standards, On the contrary, such agresments bind foreign carriers to comply with the
rules and standards upplicable to the airports which they use, A caveat should be
notied, however, that unilateral imposition of noise standards, and, more importantly,
refusal to adopt international standards once they are agreed upon, could result in
foreign retaliation, If the previous pattern of ICAO standard adoption eontinues,
however, an international rule substantially similar to U.S. rules can be expected,
shortly after U.S. adoption. International conflicts could be avoided, in such case,

by United States ncceptance of foreign aircraft which comply with the substantially

equivalent ICAO standards,
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SHCTION I-6

POTENTIAL OPTIONS FOR MODIFYING TIIE EXISTING LEGAL/
INSTITUTIONAL SBYSTEM: ALTERNATIVES

laving discussed the problems encountered in the present legal /institutional
framework for solving the airerafl/airport noise problem, this seetion analyzes the
major allernatives both for nctions pursunnt lo the current instilutional areangements
and authority, and for modification of (he legal/institutional nreangements, Each of
the problems identified in SectionT-4 will be addresscd and alternatives for its solu-
tion discussed, Some of these aliernatives can be nccomplished under existing legnl
authority while others would require new legislation on either the Federal, Stato or
local level,

The advantages and disadvantages ol each alternative, to the extent they can be
identified, will be evalunted. TPinally, in the next section, the Task Group Recommen-

dations, chosen [rom among these allernatives, will bhe presented,

HOW TO ASSURE EXCHANGE OF AGENCY EXPERTISE, INFORMATION, AND
VIEWPOINTS

It was noted above that a substantinl number of Federal agencies—as well as State
and local governments —have expertise, information, and important viewpoints which
should be considered in solving the airport noise problem, There are a number of
waiys such expertise ean be exchanged, and adequnte balancing of information and |

opinion promoted,
1.  Agencies can exchange reports through n clearinghouse, such as the EPA
nolse resenrch coordination process under the Noise Control Act,
2,  Apencies can be required 1o peview and comment upon proposed regulalory

actions, a8 under the Noise Conirol Act, NEPA, and the A-85 process,



3, Agencies having special expertise or authority ean be required formally to
present their findings and determinations to the regulatory body having juris-
diction over the [inal decision, as for example, EPA is required Lo propose
to the FAA Lhose regulations EP A determines are necessary to proiect health
and wellare.

4, An interagency body could be formed of concerned agencies 1o discuss all
aspeets of the problem and recommend appropriate actions to the responsible

regulatory bodies,

b |

An interagency body could be formed which would estublish a coordinated

program and exercise actual rulemaking authority binding on all the concerned

agencles,

Both 1 and 2, report exchange and proposed action review, are passive measures
While these options promote interagency input of information, they do not address the
need to hammer out a coordinated attack on the noise problem by all of the responsible
authorities, Review and comment procedures, in particular, are reactive processes—
only engaged when action is proposed, Yet much of the problem is not ill-thought action
but inaction—an issue which is not nmenable to solution by a review and comment

requirement,

Cption 34, the formulation of lormal input requirements, is an alternative first
suggested in Section 7 of the Noise Control Act, Under a formal input procedure, for
example, LPA would be required to deiermine and report to the FAA those lavels of
noise found adverse to public health and wellare and recommend actlions to avoid such
adverse effects, Similarly, NASA could be required to determine and inform the FAA
whenever it found n particular strategy was technically feasible, safe, and effective,
togethar with its estimate of the cost of implementing the technology., And HUD could
be required to report the land use problems incurred by both airport noise and alterna-

tive noise nbatement strategies,
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The advantage of the formal determination and reporl process s that it is dynamie
ind not reactive, Informition and views which should stimulate new regulatory and
sbatement programs would be exchanged prior to formulation of regulatory actions,
rather than in reaction to proposnls, However, mere exchange of information and
determinations {s Ineffective unless the regulatory body to which they are addressed
has a duty to review and respond to the information, In this respect, for example, the
Noise Control Act contains provisions requiring FAA hearings and formul adoptijon or
refutption of EPA proposals, guaranteeing that the informition and views exchanged

do not languish in files, but are actually acted upon,

Provisions extending formal input and response requirements to the determinations
of NASA, HUD and/or HEW wouli require amendment of §611 of the Federal Aviation
Act, although probably the snme process could be establisbed via an exceutive order
requiring the FAA to soliclt the views of other agencies and action thereon within a

specified time.

Although a formal determination exchange provedure miy have salutory effocts
in promoting regulatory action in the noise area, there is some fear this schomoe may
result in a process of interagency "ping-pong' and regulatory impass. There is a
distinet need, not just to muke appropriate findings, but to reconcile the information
thus brought logether and formulate a coordinated program for solving the problem,
This cannot be done by an exchange of memos, bul requires some method of bringing

all the concerned agencies together in the policy~-mnking und decision-making process.

A continuing interagency exchange and coordination process could be nccom-
plished through formation of some Llype of Interagency Alrcraft/Afrport Noise Abate~
ment Committee (TAANAC)., Two types of interagency group are possible. The first,
which could be established by executive order, would be [ormed of representatives
from concerned agencies—such as FAA, DOT, NASA, EPA, IUD and HEW--and
charged with developing coordinated approaches 1o the problem and recommending
approprinte actions to the member agencies, Under this oplion, actual regulatory

power and fipal decision authority would remain in the respective ngencies, The



second type of group would be composed of similar representatives, but would have
the power to make decisions binding upen the member agencles—that {s, to oxercise
real regulatory authority, The laiter type of authority could be conferred only by

new lepislation,

Both types of IAANAC would serve Lhe funciion of providing a forum to work out
n coordinated control and abatement program, The exient to which the first will

succeed, however, is dependent on three condiiions:

1. ‘That the representatives are appointed from policy making levels in each

agency, and are not merely technical ndvisors.

2, That each agency commit itsell, to the maximum extenl possible, to imple-

menting thoe recommendations urrived at by the inleragency group,

3, That the interagency commiltee determinations and recommendations are
regularly made part of the public record through publication and promulga-

tion in the Federal Register,

An Interageney committee with final poliey and regulaiory powers would be free
of the problem of obtaining voluntary compliance nnd cooperation by all concerned
agencies, On the other hand, shifting of responsibility lor land use, aircraft design,
airpori operations, rescarch, and environmenial effects decisions as to noise to one
interagency group might raise the problem of coordinating those decisions with simiiar
airerafll, airpogt, land use and environment programs remaining in the original agen-
cies, The solution must be @ mechanism which allows both coordination of the noise
nbatement program and coordinition of the noise program elements with other regu-
latory, development and environmental programs. Further, the fotal noise environ-
ment is what must be reduced, and not just the coniribution made to il by any single
type of noise source, and iherefore any process which lends lo decouple the abalemeni

planning for one scurce type from the overall exposure limitation poal is undesirable,

An available mechanism which might be considered is that of the Office of the

Secretary of Transporiation, The OST presently presides over a confederated
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Depariment of Transportation, with most, if not all, of ils modal apencies (i.c¢,, FAA,
FIIWA, ete,) acting independently from direetl DOT supervision, Yet many ol these
modal agencies have an interest in transportition notse abatement generally. Thus
the OST, which at least in theory has direct conirel over the FAA, vould be used as

a4 home for an interagency committee with final policy and regulatory authority.

Alternatively, because of the need to coordinale noise abatement with respect
to all sources in order to achieve timitation of cumulative noise exposure according
to public health and welfare needs, the coordination of aireralt/airport noise abate-
ment could be carried out by a subcommitice, which would be part of an interagency
noise abatement committee chaired by EPA as a part of its coordinution responsibili-

tics under Scetion 4(e) of the 1972 Act,

[HOW AND WHEN TO CONSIDER FACIH OF THI RELEVANT FACTORS:
DETINITION OF AGENCY ROLLS

It has already been stated that o comprehensive noise control program must luke
into consideration i broad range of the factors listed in the Criteria Scction. But how
and when should each of those fuctors be brought into the process of regulation? Whe

should ¢olicet the information and conduct the balaneing process ?

Clearly, one option is to balance all of the fictors on the Federal level, to collect
{he inlormation on health and socinl elfects of noise, technological selutions, costs,
effects of abatement on housing and employment, and land use impaets, and adopt
repulations setting national, uniform standards on the basis of an overall assessment
of these factors, Under this option, the Federal government would balance the need
for housing versus the noilse impaets and health effects, the environmentnl considera-
tions versus the cconomic costs of abptement, Lo arrive at one noise standard for the
country. Unfortunately, the noise problem around airports is not amenable to national
generalization, To be sure, the hoalth effects of noise and assessment of technelogi-
cal and economic feasibilily of new pirerafl equipment can be made al the Federal
level, But assessment of whal combination of strategies, be they curfew or flight

piths, airporl runway realipnment or relocation of housing, requires an analysis of



each local situntion. In some cases, construction metheds may make housing insula-
tion very expensive or impossible; in other nreus it may be quite easy. For some
localities, the needs und desirves for housing locoted in the noise impacted area may
require a different balancing of social factors versus air transport service lovel needs
than in regions where other housing is availuble, At some aleports, a fast elimbout

may help; at others, a two-stage departure may be hetter.

Thus, an airpori-by-airport analysis must be made to develop the best combina-
tion of solutions, including operational changes at the airport, Can or should this
annlysis be made on the Federal level ? Certuainly airport solutions must be coordinnied
with the natienal program, but much ean be said for allowing us much loeal input and
chofce as possible in developing possible airport strategies. No Federal agency has
the personnel, information, or inclination to study the problem and develop the hest
solutions for each area, The informatjon and choices must he developed at the local
level, and then reviewed al the Federal level and coordinated with the national goals

and regulatory actions.

Several options exist to accomplish this process, Basically, they consist of a
series of Federal regulations on airerafll design, operations and airport noise exposure;
development of airport/community neise abatement implementation plans on the local
or regional level; and Federal review and approval of implementation plans plus
promulgation of Federal regulations to support the implementation of the approved

local choices.

The [irsl set of regulalory actions would deal with the noise levels of new aireraft
designs, and modification of existing aireraft. Clearly the establishment of such
regulations requires a national design standard based on an assessment of available
technology, safety, costs, and effectivenass, and taking into acceount a pational stand-
ard for limitation of noise exposure consistent with public health and welf#re needs
with respect to noise, These standards are closely related to other aireraft design
requirements, sueh as are now contained in FAA aivworthiness and aireraft type

cerlificates, There seems general agreement that these standards should remain



TR A e e b e

SE IRy

L

emasizmin

part of the FAA regulatory system, with ineroased input by such other concerned

apencies, as NASA, EPA, and [IUD,

The second area of regulatory uctions involves operational standards and proced-
ures used at each airport lo lower the noise impaet of aiveralt operations, Some of
these regulations, such as flight path, approach and departure procedures, are
ultimately within the purview of the FAA acting in Ity traflie conirol role. Others,
for example, partial or tolal curfews or exclusion of certain nireraft because of
excessive nolse emissions, foll within the airport operator's proprietary powers,
although they may, in some cases, have broader impact on nir transportation, The
combination of the airerafl design and airporl repulatury actions, of course, will
determine the scope of the other facet of the problem—how much incompatible land
use will have Lo be converted or dwelling units insulated, The question Is how to

bring these decisions together for cach aleport,

One method sugpgesled is Lo establish a Federal airport noise certification stand-
ard pursuant o Federal Aviation Act § §606 and 611, and to require development by
each airport operation, in congultiation with concerned industry and eitizen groups,
Federal, State, and local governments, of an airport noise nbatement implementation
plitn, The Federal regulntion might identily a series of loenl options—curfews, flight
paths, families of approach/departure procedures, land use conversion and dwelling
unil insulittion, and single-ovent noise limils on particular runwitys—from which the

proprietor could select the best combinition to solve its problem,

The Federal airport certification standard would require the operator to develop
o plan eventually to lower nolse impacts on sensitive land uses to acceptabe levels,
or protect such land uses, by relocation and/or instlation, from adverse noise ex-
posures, One of the ndvantages of the nirport certification standard would be to allow
consideration, on an airport-by-nirpert basis, of a number of fncloes which cannot
be adequately assessed ot the Pederal level, For example, it may appear in some
cases that overriding local needs for housing exists, despite the faet that such housing

Is in noise impiacted areas; or thit near-term relocation of incompatible land uses
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may cause severe disloention of viable economic and social communites. Where such
problems exisl, variances as to methods of solulions, timelables of implementation,
or even application of standards could be considered. But identilication and assess-
ment of such problems must come from the community, and an implementation plan

scheme would elicil such input and decision-making,

In turh, coordination of the implementation plans with naifonal programs and
nceds would be nccomplished by Federal review and approval of ench plan upon sub-

mission by the airport. Each plan would be reviewed:
1. To assure that it would meel the cumulative airport noise exposure limits.

2. To nysure that ench element of the plun was consistent with natjonn] programs

nnd nceds,

Some elements of the plan, once approved, would require adoption us FAA rules,
for example, establishing locally developed and recommended [light paths, approach/
departure procedures, and [light frequency restrietions as part of the national air
traffic rules. Unless found inndequate or unaceeptnble, other elements would be
implemented direetly hy the aicport, e,g., curfews, runway reorieniation, residen-

tinl insulation and conversion programs,

One further problem of coordination pemains: how to assure that land use control
decisions of municipalities neighboring airports are consistent with airport implemen-
tation plans and the national alrcralt/airporl noise program, U appenrs there are at

least six potential methods of achieving such coordination.

The [lirst is to eliminuie the present uncertainty as to neise effects and noise
exposures around airports. Planners in airport impacied jurisdiclions need guidance
and information. In particular, they need noise exposure contours which display the
current and predicted problem in order to design appropriaie land use control mechi-
nisms and geographic patierns, To nccomplish this, airporls and the Federal agen-
cies should cooperate as much as possible, by providing rather than withholding

contour and other noise eifect information to local governments.
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The second possibility is to include representatives of nelghboring municipalities
in consullations during the formulalion of the airport Implementation plan. While
this would promote i betler exchange of information and undersianding, actual coordi-
nation would rely on voluntary cooperiation by all interested parties, Unfortunately,
often other stimull, such as the need Lo encourage short term tax base development,
may mitigate ngainst loeal government land use decisions which could assist in solving
the noise problem. On the other hund, inclusion of represenintives from airport
nelghboring jurisdictions van surely assist in promoling an understanding of the
mutual needs, desires and responsibilities of aleports and nirport neighbors in solv-
ing the problem, and achieving commitments of all parties to implement an openly

apgreed upon course of action,

A Lhird posggibility would be to withhold Pederal assistance, In terms of mortgage,
grant or lean program, [rom uny land use development, or airpurt-related surface
teansportation development which would stimulate nonconlorming land uses, within con-
templated areas of ndverse noise levels or where such development is not in conform-
ity with an implementation plan, One of the problems with the second method is that
il essentially makes the airporl and Federal government the land use planning and

zoning agency in the airport environs,

Another allernutive would reguire as part of the implementation plan ceriification
that adequale local land use controls exist 1o avoid incompatible use development in
impacted arens. Without such assurance, the plan would be {nadequate ind the air-
port could not be certified lor certificated uir carrvier use, This may not be a viable
choice, however, unless neiphboring communities perceive that they will be adversely
affected by airport decertificalion should they refuse to eooperate by adopting adequate
Innd use controls, I neighboring communities conclude—analyzing only their own
jurisdiction~that they would be better off without the airport, only an Impusse would
result—unless, of coursce, higher authorities such as the State stepped in to solve the

dispute and averride local land use decisions,



A fourth possibilily is to establish speciul reglonal airport area land use vontrol
commissions, such as now exist in Colifornin, to approve development! in the vicinity
of airports, Such commissions, formed of representatives from all concerned local
governmenis (both those owning the nirport facilitios and those having jurisdiction
over affected tand) — would provide a link between Jocal land planning and airport
planning processes.

The [ifth oplion is to promote State and/or regional oversight, review, and ap-
provul of local planning decisions, particularly in airport arens, Under such a scheme,
coordination between airpert implementation plans and loeal land use plans might be
achieved by requiring the State or regional planning authority to "sign of(" the airport
implementation plan and certify adequate land use controls are in effect to bar incom-

patible use development in noise impacted areas,

Lastily, the nirport proprietor, via private market mechanisms could assure
compatible land development, through, for example, the purchase of "non-residential-
uge' ensements from property owners, This would be 1 much more expensive oplion
than the imposition of adequate local, reglonal or State land use controls under polive
power authority. TFurthermore, there is no assurance the alrport could actually or
amicably acquire or condeomn sulficient restrictions on all the Lund it might need Lo

control,

Agsuming thnt some type of nirport implementation plan seheme should be estab-
lished, the question remains of which ngeney should be responsible for designating the
airport noise cxposure standard and/or for adopting the implementation plan regulation,
At the present time these functions are shared., The FAA has the authorily to adopt
a §611 noise standned applicable to airpert certilicates under § G06 of the Federal
Aviation Act. Al the same time, EPA has the duty to preseribe eriterin regarding
what Jevels of noise are adverse to public health and wellare~from all types of noise

sources, including aircraft operations,
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An airport implementation plan requirement could be set up two ways, The lirst
is for the FAA under its existing powers {o adopt such a provision as a part of the
Federal airport certilication program, This has several advantages, Many of the
noise control options which may be selected by the airport require FAA approval,
promulgation, and enforcement, For example, path designations and [light procedures
for nofse control are impossible to separate from other air traffic functions, which
are solely within FAA purview., Furthermore, such n rule, if adopled by the FAA,
would eliminate the issue of what limits, if any, exist vis-a-vig the airport proprie-
tor'y rights lo control noise from uireraft which use the airport; as an implementa - .
tion plan approved by the FAA would beconmie a Federal rule as well and, thus, merge .
the alrport operator's and Federal government authorities. Perhaps most important,
an FAA airport noise rule would engape existing enforcement teehniques available |
under the Fedoral Avintion Act of 1958 for the implementation of airport options,
putting to rest the difficult problem of what tools are available to an airport operator,

in its proprietary rather than police power role, to enlorce airport noise rules. ;

One problem with FAA designation of an aivport noise exposure standard and
adoption of the nirport implementation scheme is the possibility the FAA noise expos-
ure standards for airports may vary from the noise exposure standards set [or other
noise sources cstablished under EPA autherity, it would be unfair, for example, for
the EPA to require highway and railread noise be limited Lo 25 NEF In residentinl
communities and for the FAA only 1o set a 35 NEP standard lor alrport nojse exposure
in residential communities, With respeel to the method of measuring cumulative
nolse, and to the limit sel to protect public health nnd wellare, a common scheme
must be adopted, and it makes sense that the EPA derived standards be adopted not
just as fo noise sources which il is charged with controlling directly, but as to air-
eraft/airport noise exposures as well. Furthermore, the public health and welfare with
respect (o noiso exposure simply cannot be protected unless Lhe sanme exposure stand-
ard is used to express the limitation goal without regard to noise source. If a dual
standard is used, then legally the result will be a kind of first- and second-class :

citizenship and not equal protection under the law, In other words, the FAA and EPA



should adopt the same noise exposure standard inall decision-making roelating to

neise regulation,

The second alt ernative is for the Congress to adopl new legislation empowering
EPA to establish an alrport noise permit program, including promulgation of appro-
priate community noise exposure lUmits and regulations requiring development and
submission of airport implementation plans of the type discussed above, This has
the advantage of assuring that the airporl noise program is coordinated with other
noisc abalemenl programs under BPA jurisdiction. To be successlul, the EPA air-
porl program would, however, still require FAA cooperation regarding such items
as traflfe rules and approach /departure procedures adoption and enforcement —
which are areas outside of the airport operator's powers to implement, New mecha -
nisms, apart fromthe Federal Avialion Act, would also have to be established to
enforee the EPA rule and to coordinate its impact with the requirements of the FAA
atrport certification regulations adopted under § 606 of the 1958 Aviation Act, Further-
more, the airport proprictor's powers Lo use "police-power' type of enforcement
mechanisms to secure complinnee with pirport rules would have to be confirmed or

clarified.

INTEREST GROUP INPUT

Throughout the decision-making process, at the Federal, State and loeal levaols,
viirious interest groups have valuable informition, experience, expertise and view-
points o contribute, These groups include not only industry, carriers, pilot and
airport operator associations, hut alse concerned environmental and communily
groups, city planners and government officials, The provess for eliciting the response
and input from all these groups in the past has not proven salisfactory from the view-
point of establishing mutual trust, understanding, and cooperative efforts at develop-

ing solutions to the noise problem,

Most of the previously utilized formal processes for inlerest group input have

been reunctive, nllowing comments on proposed riles (o be submitted to the public
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docket or providing public presentation and hearings on proposed actions, While hear-
ing and comment procedures may be useful in some enses, and often legally mandated,
neither is very helplul in eliciting and refining suggestions for possible combinations
ol strategies or regulatory netions — where an exchange of ideas and viewpoints is
necessary to develop a workable proposal, in this regard, the advisory task force
approach may prove much morve successful, Through the task force, representalives
of various interests can bring expertise and ideas logether, identify existing problems
and potentinl answers, analyze the viability of possible strategies, and provide the
decision-miker with & more dynamic and constructive method of developing solutions
and balancing varying values, This is pol @ substitute for expeditious decision-making

by responsible agencies, but dues provide o hetter busis for their decisions.

The problem is to assure that the task force provides an input for all the view-
puints that should be considered. This is much more a mitter of how invitations nre
extended, than design of the task proup mechanism, While it may be impossible to
Include representatives of every interesled group, representalives of every concerned
view, be il Industry, airline, pilot, airport, Staie and local government, environ-
mental, or airport neighbor — should bo invited 1o participate, and all deliberations
should be on the public record, Coemments from persons or groups not directly repre-
senled should be elivited in writing and eonsidered by the task foree. Such an open
process of developing solutions, particularly with respect to the design of airport
implementation plins and review of broad Federal policy and program approuaches,

can be & most valuable administrative lool If properly used,

DIsSIGN OF A CONTINUING REGULATORY PROCISS

Some of the nliernatives discussed above bear directly on the problem of main-
taining 2 continuing regulatory process in the field of aireraft /uirport noise abatement,

Specifically, formul input mechanisms such as those established [or EPA under
the Noise Control Act, and suggested for NASA and 11UD, could assist in assuring

the review and implementation of new and more elicctive control strategies as they
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nra developed, An interagency coordinaling panel may lurther assure a continuing
review and update of regulatory actions by providing an active focus for developing

better noige abatement programs.

The other part of this problem is establishing meaningful but attainable goals to
guide future actions and provide incentives lor the development of more effective
noise nbatement technologies, This, it would seem, could be accomplished via

soveral regulatory and nen-regulaiory measures,

One method would be to announce approximate source noise goals for turget
years, perhops asa preamble to lype certilicale, retrofit or fleet noise rules — put-
ting airlines and manufacturers on notice as to the levels loward which they should
be working. While certainly this Is better than no goal at #ll, the informal goal setting
scheme raises the unsettling specter of shifting goals over time — creating the prob-
lem of the moving target, Such goals should be reasonably fixed and clearly set forth
for all to see, use, and rely on in planning, research and development, In this sense,

a more formal regulatory alternative may be prelerable,

A more formal alternative would entail the adoption of such goal levels in the
regulations, e.g., lor 1980, 1985, 1990 and beyond, subject to some revision later
If and when it appears the scheduled attainment is technologically or economically
unfeasible, This is analogous to the process adopted in the 1970 Clean Air Act Amend-

ments with respect o zuto emission standards,

Another possibility is to use a stepped implementation in an alrport certilication
rule, that is to require successive attainment of stricter cumulative noise exposure
standards over un appropriaie period (e.g, , NIEF 46 by 1978; NEF <10 by 1982; NEF
30 by 1990; ete,) until the program resulls in no incompatible land uses within the
aren subject Lo adverse noise levels, Such o goal is betler to guide the overall pro-
gram development than merely a source emission standard goal nlone, its it provides
for a method of coordinaling the effects of now source technology, operational pro-
cedure modification, and land use options, This alone may not be a tolal answer,

however. It does not really eslabligh a tnrgel for aireraft engineers and airlines in

1-56-14



S RATPLATIN A (s S AT AT K FT TR S At

4
.
3

"
&
#
i

e E e e

developing new technology. To these purposes, some assessment fromihe noise
exposure goil should be made of that portion ol (he solution whieh must be accom-
plished by source reduction, and that analysis transluted into targetls or regulatory
pouls for airceeaft source abatement, In other words, two sols of gonls and imple-
mentation dotes should be established in an optimum scehemae: one for cumulative
noise exposure around airports, and the second for aireraft designh and source

ibatement,

It is essentinl thal the "long range goal® for limiting airport cumulative noise
¢exposure be stated at the outsetl and utilized thenceforth s the perlormance standard
by which all new projects nre eviluated, both new iirport and airpori expansion
projecis and new land use developments, Only in this way can new noise impact prob-

lems be prevented from arising in the future,

FINANCIAL RIESOURCES — ALTERNATIVILS FOR FINANCING IMPLEMENTATION
OF NOISIE ABATEMENT STRATEGIES

Development and implementation of noise contral and abatement strategies will
require npplication of substantial fipaneinl resources. While o fow strategies, such
as new operating procedures, would not ineur large ciapital investment or significantly
increascd operating cost, # eomprehensive noise nbatement program--including
expedited retirement of first-generalion airerafl, research and development of en-
gine noise control lechnology, retrofit, insulation of residentinl structures, and re-
location of incompatible land use~-will necessitale & major commitment of finaneial
resources and the development of linaneing methods. Wilhout adequate finaneing
mechanisms, expeditions implementation of a eomprehensive program to alleviate
even the most severe airport noise impaet problems (designaled as adverse o public

health) will be impossible,

ARIEAS OF EXPENDITURIE AND FINANC K ALTERNATIVIES

Development and implementation of a comprehensive noise control program will
entail eommitment of finaneial rescurces in o number of expenditure arcas, in
particular;

e Nescurch and development of noise nbatement technology,
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e Production start-up for implementition of noise abatement lechnology.

¢ [Retroflt of existing airerafl with nacelle treatments, reluned engines or

now '"quiet! enginos,

e Accelertied retirement of existing airerall and replacement with new equipment,

e Increased operating costs (If any) resulting Irom implementation of noise

abatement stratepies.

& Insulation of residences and other selected types of noise-impacted structures,

Relocation of incompatible land uses.

For each of these espenditures, the questions arise as to who should ultimately

pay and bow should it be fnanced,

The [irst question is answered generally in the Criterin Section: "The cost of
noisc abatement and noise damages should be ullimately internalized by the air lrans-
portalion industry and passed on to the maximum extent possible Lo the nir (ranspor-
tation user." (Scction I-3.) Among the beneficiaries of air transportation who must
so internalize noise related cosis are both aviation passengers and shippers, and
those who indirectlly enjoy the henelils of aviation — consumers of goods shipped by
air, nnd airport allracted businesses. The scheme or schemes adopled to finance
noisc abatement must be so designed as to attempt an equilable distribution of the
costl of noise abatement in nceordance with the relative contributions of each of these
beneficiary groups to the noise probhlem and with the benefils each group receives

from aviation,

Of course to aceomplish such an alloention, eneh beneficiary need not be charged
direcily for noise abitement costs. Where, for example, part of the noise cosls are
financed hy a tax onair [reight, consumers of poeds shipped by air will pay indireetly
through higher prices. Other hencficiaries, such as airport area businesses, may
not be subjeet Lo such passthroughs, and alloeation of noise cosls may require some

olther, more general, revenue colleeting system,

Reecognizing the issue of ultimate allocation, the primary guestion here is how

noiso abatement expenditures should he financed. A variety of mechitnisms have
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been suggested to fund the costs of noise conirol and abalement, Among them, the

mast important are:

A passenger head tax and freight (ax, of 1 set amount (e, g, per parson and
per pound) imposed on all commercial air transport, either "al the gate,

or as a surcharge on tcekets and freight invoicoes.

Hemd & lreeighl lax imposed only at noise~impaeted pirports.

Uxpintled use of the Afrport and Airway Development Act Trust Fund, for
use ingrants to airpovis and girlines for poise abatement,

A surcharge on the siveraft fuel ax.

A "dollars Tor decibels' lunding fee or landing fee impost,

A gencral frre increase, either by o set amoung (c. g, %1 a tickel) or on g

pereentage basis (e, 1 pereent a ticket),
Grants lo airerafl manufacturers, airlines and arporis finnmneed by genernl

Lax revenues.
Inecreased airport concession (e, g, parking & resliurantl) rentals or fees,

Tovernment-gunranteed loans to airlines and airports,

Different finaneing methods may be chosen Lo fund various noise ahitement costs,

anck thus 1 matrix of pogsibile expenditure/Tinanging allernatives must be analyzed,

and appropriale ehoices made therefrom,.  Such an expenditure/financinl resource

matrix is presented in Table 1-5-1.

To choose the best finaneing scheme, or combinalion of sehemes, several ques-

linng should he addressed:

Whe has authority to adopt the seheme 2
How could the seheme be designed and administered ?

What would be the ineidence of the scheme ~ that is, if the scheme were
adopled, who would ultimately pay for the cost of the noise abatemont

expenditures so finnneed

1-H-17
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General Head &
Freight Tax

R&D

Produetion
Start-up

Retrofit

TABLE I-3-1

EXPENDITURE ITEMS

Retirement
New Equip.

Operating
Costs

Housing
Insulation

Incompatible
Land Use
Relocation

Impacted Ajrport
Head & Freight
Tax

Atrport Develop-
ment Trust Fund

Fuel Tax
Surcharge

3-for-dB Land-
ing Pee or
impaost

Fare Increase
-Set § amownt
=% Increase

General Tas
Revenes

Alrport con-
cession ren-
tals & fees

Goverment
Guaranteed
Loans
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¢ low ciffcient would the scheme be in expeditiously developing suflicient funds

to finance the noise ubalement expenditures for which its use is intended ?

¢ llow appreprinie is the scheme for fipancing the varjous expenditures listed

tbove ?

Unfortunately, this task group lncks the full knowledge and expertise necessiry 10
definitively answer all of these issues., We are able 1o address the first two questions,
As 0 the remaining issues, only i sel of concerns and Inctors can be suggested here,
for further exploration and analysis by those betier versed in the economic delails of

the design and effeet of such revenue measures,

ADUOPTION, DESIGN AND ANDMINISTRATION

National Head and Freighl Tox or Surcharge

This alternative would contemplate set charges per passenger and per pound of
freight to be levied on all air (ravel and shipping in the United States {e.g. a $1 head
tax anpd 1 percent freight tax}. The revenue [rom such charges could be collectled,
cither "at the gate" - through girvline or ajirport personnel - or more likely as a sur-

chitrge on the pagsenger ticket and cargo way bill,

Once collected, such revenue would be turned over to a national fund, from which
prants could be made to airlines, nmanufacturers, and/or airport operaters for the
purposcs of linancing resenrch, production and installation of abatement equipment
rolrofitting, carly retirement of noigy airerafl, soundproofing of homes and certain

other buildings, or roelocation of faniilices in the most severc noise impuact Zzones.

implementation of this alternative would require Federal legislation—establishing
the fund, preseribing its uses, designating the agency responsible for approving grant
applications, setting the amount of the charge and its method of collection nnd pre-
seribing the time period the charges are to reniin in effect,  In addition, depending
an how soon what amount ol money must be raised by this scheme to finanee the

expenditures contemplated, Congress may be required to appropriate an initinl sum
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tothe Abitement Grant Fund, to he recavered and repayed Lo (he general treiasury

out of future receipts from the head and Creipht tax,

Noisc-Impacted-Aivport [Tead & Freipht Tas

This alternutive would entail imposition of a sel heand and [reight tax only il noisc

fmpacted airports, and really involves two possibilities:
] I

t. Imposition by the Federal government al all airports found to hitve o noise
problem, In uccordanee with o standaed test therent,

2, Impasition by the aivpert proprictor direetly Lo finance girport abatement
netivities,

Federal impasition of such a tis would be more awkwaed than airport adoption
of this scheme, To do so, the Congress would have to authorize the lax, establish
a lest of "noise problem, " and delegaie {o an ageney the task ol comparing each
airport situation to the tax fest, Such o plan would probably involve enormous encr-
gies to achieve rather arbiteary decisions of who should be taxed amd who should he
exem,

If an aleport head & lreight s were imposed by the airport operator on ull
departing passengers and cargo, the (ax could be colleeted at the gate, ' in the fshion
many loreign countries and several 1.8, terminals eollect airport charges,  This
would require airline collection of eash af the departure point, amd neecounting nnd
payment of sueh unds to the ateport, on o daily, weekly, or monthly hasis,  Such
funds coulrl be used two ways, todirectly finance noise abittement at the airport - e, g,
maoniloring sysiems, purchase of new guidinee equipment, consiruction of hetier
allpned runways, insulation of nearby residences, anl/or relocaton of incompatible
Land uses, In the alternntive, such funds could be applicd Lo pay baek Fedeeal or

private market loans given o the airport to finince previous noise ahatement aelions,

This method of finance, however, would bhe difficult to use in financing retrofit,

R&D, and operating costs incurred by sirlines and giveralt manubficturers - as such

[=H-20
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would require o Lransfer of monies from the airports to the airlines, as transfer
which would necessitate n pooling of such nirport collected [unds from all affected
nirports, and o system for distribution 1o earriers and manulfacturers out of the
centeal fund, This, of course, would work equitably only if all noise impacied air-
porls imposed the same head & [reight tax - which raises the samo problems as
fliscussed previously regarding Federnl imposition of a head & freighi tex only al

noise impacled terminals,

Use ol Alrport & Airway Developmeni Trusi Funds

This alternative would require Congressional authorization to expund usce of the
AADA Lrusl funds, derived from the aireraft luel tax and Federal avialion freight and
passenger Laxes, to include grants to ateporls [or the relocation of incompatible land
uses, insulation of struclures, and perhiaps even grants to airlines and manufaciurers
for retrofitting, B&D and related costs, The airport noise abatement grants could
be administered in precisely the same manner as olther airpor! development grant
applicitions aure handled under the AADA, using existing agencies and mechanisms
for the collection of the revenue (from fuel taxes and eharges on freight and passenger
tickels) and the distribution of the funds, If airline and manufacturer reluted items

were added to the list of eligible items, revised bul similar distribution mechanisms

could be used,

Aidrerafll Fuel Tax Surcharpe

Another alternative is to form a separate fund derived from a surcharge on the
current 3¢ /gallon Fedorad avintion fuel tax. Such revenue would be collected with the
Federal fuel tax by the fuel distribulors, segrepated when il reaches the Federal
teeasury, and distributed by a grant scheme similar {o that hypothesized for the

nationsl head and freight tax fund,



Dollars-for-Decibels Landing FPee or Landing Fee Impost f
[

A nolse-related landing chirge could be set up in (wa ways, Under the [irst, the
aiveraft would be charged in pceordance with the noise produced on cach approach or
titkeoll as monttored by a "blaek box" at the aieport, This monitoring scheme would
provide the most sophisticater method of internalizing noise costs o noise produetion,
but may prove overly complicated and expensive in comparison to the reflinement it

makes possible, -

A second possibility would be to set up catepories of landing fees bused on the
type of aireeafl flown and the type certilicate noise levels established, for example,
under FAR 36 standard mepsurements, For example, one lee would be set Toe 727~
200 wireradt based on the 727-200'5 type certilicate noise levels, and another charge
sel for 707 aireralt, This could further be refined by having o seale of fees for erch
airerall type vacying by the plane’s takeofl or arrivil weight, e.g, one fee for a fully
loaded 707, and another for o half loaded 707, related Lo the noise ench miakes at those
woeights,

This sceoml type ol system requires some caleulation to nchieve an aircraft-hy-
aiveralt fee schedule, but once that schedule is set, the seteal caleulation of a feo for
A pateticular operation ean be rend off the chart with relidive case. Los Angeles
Internitional Airport has recently insittutend such a sceheme, and indicated that this

systemis administerablo,

A major problem of this system is the problem of imposing 1 nuise related fee
where lunding lees are set by current long term leises between airporls and airlines.
In some ol these enses, renegotiation of landing fees is called for in the lease, How-
cever, asimilar result could be achieved by Federal Inw — establishing an nivport
loan program to finance airport abatement programs and authorizing any airport .
borrowing such lederal funds to impose o "dollurs-for=decibels" landing tax (o repay

all or purl of the Federal loan, .

[=f-22
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One disadvantuge of the dollitrs~fur-decibels landing fee or impuost scheme, how-
ever, is s uncertainly over time,  As nolsy aireralt ure relired and retrofitted, ihe
revenue from the fees will decrense unless they are adjusted upwards every year,

On the other hand, upward adjustment of the churge per decibel, in order to maintain
revenue levels would defeal one of the major ndvantages of the fee system, cconomi-

cally to encourage noise control by rewarding ubatemont with lower Innding charpes,

Generul Pare Inerease

A peneral fare increase for noise abirlement purposes, covering hoth passenger
and freipht cites, could be granted by the CAB under current legislative authority,
Such an increase eould take the loem of i set amount (6.8, $1.00) added to present
Livkel prices, or a percentige {e.g. 1 percent) rate increase, The latter type of
inerease wis recently granted by the CAB (o fund airport seeurity programs man-

dated by Federal law,

Using the fare increase allernative, revenues would flow directly (o the alrlines
Lo finnnee, for example, purchase of retrofit equipment or retirement of noisy aireraft,
Similarly, part of the lare inerease could be distributed to airports to assist in land
ust conversion and insulation projects theough incrensed alrport rental fees, landing
feos, or other airport charges imposed on the airlines, Une possible difficulty with
this scheme is that some airlines, which have a quicter fleel already, may end up wilh
surplus revenue, while other carriers having a groater problem may not have enough
money expeditiously to implement abatement programs, On the ene hand, this would
rewird the airlines which had previously made wise decisions {consciously or other-
wise) [rom a noise viewpoini, Yet the fare incpease may have to be higher than the
cquivilent hewd tax charge to assure airlines having @ major problem will have suffi-
cient sums in their respective treasuries Lo earcy out the legally mandated abatement
propgrams. I, after further analysis, it is found this might be & mujor problem, one
alternntive would be for such airlines {o borrow lunds for the deficits in the private
murkel or from Federally esiablished lonn accounts, to be repaid out of future roceipls

from the fare incrense,



In order for this allecnative to be implemented, however, the CAB must agree 1o
the fare incrense, Unfortunately, prior to passage of the Nojse Control Act of 1972,
the CAB expressed ils firm opposition Lo any such increase to fund retrofitting expen-
ditures, based on the CAB evaluation of the wisdom of retrofitting, Perhaps, in view
of the data cvaluated pursuant to Congress's mandude in this study, the CAB will revise
its position, In licu thereof, the Congress would have to legislatively override the CAB

decision ind mandate a lare increase for noise abiatement purposes,

Grants to Manuluclurers, Airlines and Airports out of General Funds

One alternative to the special revenue measures listed above would be for the
Federal Government to appropriate genernl tax funds for 2 grant program, {o finnnce
R&D, retrofitting, aircralt retirement, increased operating costs (if any), and land
use protection projects. To & limiled extent, such general funds are used now in the
noisc abalement field, to underwrite basic and applied research in noise abatement

technology,

However, wilh the possible exception of advanced researcl programs, use of
general tax revenues for the purposes of [inineing noise pollution control - cspecinlly
to pay lor the Installation of noise control equipment and resulling operating cost
increnses, if any - is contrary to one of the Administration's fundimental tenets in
the environmental arcn; thit the user, and pot the general taxpayer, should pay for
pollution control,  Under this policy, reflected in the Criteria 5, B in Section 1-3
adopted by the Task Group, costs of pollution conlrol, like the costs of {uel, personnel,
and movies, should be borne by the air lransportation consumer and bencliciary. Only
with such internalization of pollution costs, will rationil decisions as to the commit-
ment of transport and other economic resources be made by the privale enterprise

system,



Airporlt Concession Rentals and User Fees

Another supprested revenue source would be increased rentnl charges for airline
terminal facilities, concession rentals and rayalties, and airport charges for such
services as parking and ground transit.  Such charges or rentals could be collected
hy ihe airport and used in the manners discussed above with regard to other airport
operator collected charges, e.g, for land use changes and other airport operator

implemented abatement projeets,

One problem with this approach may be the inability of airports in the near term
to modity lease and concession nrrangements o ralse rentals or impose charges
needed to [inunee noise abatement programs, Most terminal leases with airlines are
long-term, while concession royilty agreements may last for shorter, though still
substantial, terms. Only directly imposed user fees, such as automobile parking
roles (parking, however, is ollen run as a leased concession) are amenable to rapid
change; although there is some question as to how viable such fees are in gencrating

the necessary revenue for noise programs,

Government Insured Loans to Manufacturers, Airlines and Airports

Unlike the other financing allernatives, this option does not provide for o source
ol additional vrevenue wilh which airlines, manufncturers and airports can fund noise
ubatement activities, Rather, government guaranteed loans serve the sole purposc
of agsuring funds will be avallable in the private market for nolse reduction invest-
ments which must be made in the near future and amoritized over the longer term.
The [inancing of repnyments of such Joans would be the responsibility of airlines
{through present or increased larifls), manufaclurers (Lhrough receipts from the
eventual sale of noise abatement equipment) and nirport operntors (through increased

landing fecs, rentals, ele,),

Government insured loan provisions might be coupled with a fare increase or
landing fee revenue scheme to nssure adequate funds are nvailable for expeditious

implementation ol available noise reduction technologies and strategies. llowever,
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stueh Joan provisions, unlike the [are inerease or tanding fee decisions, must be

adopied by new FPederal legishition and coordinated with the non-legishidive decisions

ol the CAB and nirvport operators,

Government insured loans may be a particularly useful solution in the area of
production stnrt-up costs incurreed by manulacturaers developing retrolit equipment.

In this expense arcen, like other avition manulzeturing ficlds, recovery of initial

investment depends on the number of units sold, which eannot be guaranteed in advance,

As a result, and in view of the present stile of the cconomy, privite capital may not
e availuble [n the guantitics needed (o assure fast Lool-up for abatement ecquipment

production without some government underwriting,

Guaranteed loans may also be a uscelul tool in stinmulating applied resenrch and
development of noise abatement teehnelogy, At the present time, the government's
only (isceul stimulus in this aren is grant-conteact rescarceh through various apency
propgrams, Such grant-contracet subsidies are beneficial in assisting basic research,
and certtinly must conlinue.  However, the progress of applicd R&D may be hetter
served by encouraging private enlerprise investment — by keeping the profit molive
alive. Althouph advanced R&D In the noidse nren is somewhat speculative, i usable
technology results are achieved, initinl resenrch investment can be recovered, and,

thus, total government prant sabsidization of resenrch would be inadvisable,

However, il private investmenl in noise researeh is to continue ot substantinl
levels as more sophistiented applied rescareh is undertnken, some government
backing lor loans to manufacturers may be required, This course may, in the end,

be found less expensive and more efficient than merely increasing grant-contract

programs, and should be more thoroughly considered in the desipn of Federal aviation

rescirch,

OTIHER CONCERNS

The finaneinl scheme or schemes ndopted must be capable of addressing two sety

of solutions, The [irst is the retrofit /operational limit/land use protection program
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necessiary to solve the problem of persons presently living within arceas subject to
levels deemed ndverse to public health, as determined by Task Group 4, A l:lrg‘u‘l’
dade of L1978 or earlier for this solution will require subsiantial investments in the
near future — during the eurly years ol whatever revenue-producing system is iudopted,
The second, and less immediate problem, is posed by the long term abatement goals—
af peadually reducing noise impacts on noise sensitive land uses to levels below those
found adverse to public welfarve, as determined by Task Group 3, In the Intter regard,
the [inanclual schemes adopled must e capable of producing i continued flow of reve-
nue to fund ongoing Iand use protection programs at airports, and phased implementa-

tion of more advanced retrofil or fleet retirement programs by airlines.

In terms ol approxinmite numbers, the financial schemes selected will be required
Lo provide around $500 million by 1978 lor retrofitting and source reduction projects
(SAM/SAM oplion} and no cost for land use propgrams to reach the health protection
limit (I..dn 80) established by Task Group 3, In order evenluslly to achieve compiti~
hility with the welfare protection goal of Ldn 60 established by Task Group 3, an
additional $1.0 1o $1.5 billion {or source abalement and $4 to $5 billion for land use
programs (control, conversion and/or insulation) will be needed over the period of 1978

to the late 1480's,

Another clement 1o be considered in analyzing these allernatives is the propriety
of establishing grant programs to fund airline investment in‘ noise equipment and early
retivement of noisy airerall, If these abatement approaches are funded by fare in-
creages, flowing dircetly to the airlines, cureiers will have an economic interest in
making the most econemically efficient decislons on whal combination of retrofit/
retirement to adopt in achieving the desired noise reduction, Under the fare increase
approach, if an airline can necomplish noise abatement at a lower cost, it could
pocket the dilference in increased profils, Under o grant program, such us would be
required under i head and freight tax scheme, however, airlines would have to apply
to o Federnl ngeney for funds, setting out the retrolit /retirement combination o be

funded, Beeause funds would be granted only for the cost of whalever strategy



comhination was proposcd, airlines could not profit from making least-cost decisions,
and the government granting agency would he required to review cach application on the
issue of cconomic elficlency and noise exposure reduction cffeetiveness as well as
eligibillty, The price of limiting revenues {or noise abatement to uctual expenditures
is lhe neeessity of burenucratic oversight of ceonomic declsions, i process thal has

not proved successful in the past,

A similur question may arise under o grant program to airporls Lo supporl land
use conversion programs, lere, the cconomic elficiency problem may arise where
granl funds are used to purchase residences and other impacted incompatible uses
near airports, Often such land, once cleared and consolidated into Inrger pareels,
is valuable for nolse compatible commercinl and industeial development,  Such re-
development should be economically encournged. In this cegnrd, a loan program
or limited grant program to airports would provide greater stimulus for more
efficient cconomic land use conversion declsions by nirport operators and concerned

local governments. '

Lastly, in evaluating these funding techniques, o close annlysis must be made of
the incldence of the schemes,  Although there is general agreement that the costs of
noise ithntement should be borpe by the users and beneficiaries of air transportiation,
the policy question remains as to how closely the charge to cach user or beneliciary
can or should be related to the noise to which he or she contributes. Some [inancing
schemes, such as the dollurs-for-decibels landing fee, have close relation to the
noise levels created, Other plans, such as {he percentuge inerense in air fares and
fuel taxes, which would charpe grenler amounts for longer {rips, would be related
1o such fclors as aireraft weight and lype, which are partial determinants of noise
levels among Lhe present fleets, whose cumulative noise is dominated by the older,
noisier airceraft., Head and (reight taxes, on lhe other hand, correlute to the [requency
of landing and tnkeofl operations, which is another factor in determining cumulative
noise exposures. Some ol the ahove options, for example, terminal rentals and con-
cessaion royalties, have no correlation, direet or indirect, to noise levels produced

by the revenue producer,
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Further, the total scheme adopted should not (inequitably) omit charges to any
major sector of noise producers,  For example, a scheme based purely on passenger
and I'reight charges would omit the business jet airerafl, Several of these aireralt
have noise characteristies equivalent to the 2- and 3-enpine airline transport aircraft,
Henee, in terms of teansport environmental efficiency (e, g, , passenger mile per unit
noise exposure impact or any other mensure of elficiency reluicd to environmental
impicel or resource consumplion) the business jets show very low scores. [Further,

their numbers are increasing at a significantly greitter rate than the number of afrerall

in the commercial fleet (see Figure 1V-1-19 Task Group 4 report), and may cxceed them

in the Inte 1970's und become twice as numerous [n the mid-1980's. In that cvent,
the nolse of business jet aireraft mny dominate the noise exposure at many airports,

oven ajir-earricr airports.

Comparing the optiens, it should be recognized thiat noise-correlated charges may
bu more appropriate for some nbatement oxponditures — such as reirofitiing nnd lund
uye protection — and inappropriate for other nreas.  But in deciding such approprinte-
ness, 2 central question must be answered which we are upable to adequately address
here: Does the cost of administering noise-correlated schemes of various sophistica-
tion and nccuracy outweigh the advantages of such charges in encouraging wiser uses

of aviation resources ?

T COMPIENSATION PROBLEM—LIABILITY AND AMELIORATION OF
NOISE IMPACT

No aspect of the airport noise problem has received more attention, nor creited
more consternation, than the problem of compensation, Whe should be liable [or
personitl and property damages eaused by noise; lo whit extent should those damages
be compensaled; what measure of damages or reliel should be ndopted ? Cumulative
noise standurds and gouals have been proposed and withdrawn - notl because they were
poor measures of the problem and inadequate guidelines for developing a solution -
but because of concern the standuards und gonls would be used in several ajrport

nouisc compensittion cases, Mere debate has been expended over the question of



whether the Federal government, airlines or airports should be linble for damnges,
than how cach would contribute (o a solution of the basie problem, This is not to say
compensation questions have necessarily determined basic policy and approaches -
and the nctions of responsible regulitory agencies,  But liability issues have, it
would scem, ofien resulied in ilogical definitions of that responsibility and induced
stenins among instilutions which must cooperate if the aiveralt/airport noise problem

is to be adequately uddressed,

One option is to leave the compensation question to the courts, that is, defer Lo
the judicial system until the Supreme Court evenlually decides, in light of Burbank,
and the Noise Control Act, and 1970 Airport and Airways Development Act, whether
GUriges has been reversed and linbility shilted from the airporl proprictors to the
Federal government, This would mean, however, essentially putting the compensa-
tion question - and the airport noise problem - aside for several more years, to shift
the erises of decision as to how to solve the problem lo o tuture day. For the courts,
throupgh the Constitulion, cannot solve the problem, They cannot assign roles among
institutions, or even guarantee the compensation awarded will be used (o help ameli-
orate the problem, That can enly be done by a comprehensive legistative and regu-
latory program. Furthermore, the present judiciinl system of awarding compensation
gives no one an incentive to abate the problem, Onee an airport pays off an award,
it gels o noise avigidion casement Lo continue the pollution in perpetuity, Beeause
of some lense arrangemoents, and the small amounts of actunl awnards, furthermore,
costs of noise damagey may not be completely passed on to the aiclines - so they, too,
have little incentive 1o abale the notse, The compensition problem should be nddressed
now in a forthright maaper, and solved in a manner consistent with the overall noise
abatement plan, so thut we can get on with the work at hand,

An alternative olten sugpested by airport operators, State and local governments,
is Federal government assumplion of noise damage Hability, One of the nrguments
pul ferward for this alternative is that, il the Federal government sels o health and

welfare standard for noise levels and requires airports or airlines to take steps Lo
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meet these stnndards, the United States should hold them harmless from any noise
damages nwarded during the implementation period, The problem is that the regu-
litory standard may be adopted by courts as uselul in defining a eause of action or
providing n measure ol damuges, ‘This argument in essence suggests that the regula-
lory ageney, by reuson of delining the noise problem and sssigning responsibitily for
its solution, should become linble for the pollution thus regulated, and the polluters

should got off {ree,

A second argument for Federal liability is the nctual allocation of power to solve
the problem, Authority over many of the potentinl solutions lies with the Federal
governmenl, not the nirport operators. Airport operators cannot directly regulatc
fight paths, approach and departure procedures, alreraft design or retrofit, The
FAA vven argues that airports cannot curfew or vlose entirely withou! Federal approval,
The airport owner's options to avoid liability are notably limited in comparison to the
broud powers of the United States. Thus, using the rationule that linbility should
follow regulatory responsibility and power, the Federal governmeni should bear the

Griggs duty of compensntion.

The problemn with Federnl assumption of liability is how and to whom the noise
costs will ultimately be atloealed, N damage awards arce paid outl of general revenues,
the costs of noise will be shifted to the general taxpayer, Airlines and airports will
be free from the fear, although yel unrenlized, of massive compensation litigation,
and alsoe [ree of any incentive 1o solve the problemy, On the other hand, Federnl
agencies would be under greater pressure to adopt adequate repulations to project
the public flse through expeditious solution of the problem, Yet, in the interim, the
compensiution scheme still will not be assisting in amelioration of the problom—~
pirticularly il persons awarded damages are meroely paid ofl for tho inverse condem~
nition of avignlion or noise easements,  Linbility may be teansferred, but the com-

pensiution prablem has not been addressed.

A Lhird possibilily s sugpested by the recent United States Supreme Court decision

in Askew v, American Wilerways Operalors, Ine,, ind might be seriously considered




hy the Stites in the absomee of Federal solution of the compensation proliem. In tho
Askew cuse, Florida had ndopted legislation imposing strict liability on owners and
operators terminal facilities and ships lor dimages incurred by the Slale or private
persons vesulting from any oil spill,  The Court distinguished, for preemption pur-
poses, beiween the State's power to regulale the activity and the power to impose
linbility on pollulers for the damages they cause, A close reading of the Askew
decision indicates that although Burbank may have precluded Stale police powver regu-
Iation of aireraft/airport noise, Stales retiin their power to ennet legislition impos-
ing absolute liubllity on airlines und/or airports for damages enused by airerafl

noise,

Indeed, a comparison of the noise pollution and oil pollution laws indicates that
the Askew result is easler to rench with respect to Slate laws on aireralt nolse dam-
age, for in the noise aren, there are no Federal laws governing compensalion.,
Adaption of an absolute liability scheme would surely provide a sharp stimulus to
solving the neise problem, and could well be the next legislative step by State and
local governments faced with inadequate progress Ltoward abalement of aireraft/

airport noise,

None of the aforementioned alternatives, however, provide an adequate answer
io the compensation question, lor mere assignment of responsibility Lo pay those
impaeted by noise does nol mean the money thus iransferred will be invested toward
amelioration of the problem. For that, altention must turn from the issue of who

is linble, to how the money is awnrded and how jt is used,

Real amelioration of the airport noise problem through neighboring land owners
can only be aecomplished if the money is used to insulate dwelling units {or other
noise sensltive struetures) or reloeate incompitible land uses. The present compen-
sation system—based on comparisons of property value and inverse condemnation of
permanent avigation easements - is unable (o dircct the use ol monies nwarded,
Courts are not in n position to condition relief on rensonable use of the funds paid

toward solution of the originnl complaint, The only allernative that can address this
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problem is a legislatively created and adminisivatively direeted compensation scheme
tied closely with the overall abatement program, Such a scheme mightl provide, for
example, that any person living within the aren subject (o an NETF of 40 or greater
{the health line), could apply for and receive (unds to cover the full value of his or

her land and the costs of relncating,  In esscenee, such land would be purchased,

could be cleitred, and resold for development of compatible land uses - such as indus-
(rial or commerein] aetivities, The compensation scheme might further provide
persons in Lhe severe anpoyance arei (NEF 40 to 10) the option of applying for reloca-
tlon funds or money to insulate their dwelling units, proper use of the mancy being
assumed through approprinte conditions in the gront agreement, For less severely
impacted arens (NEF 25 10 30 to NEIF -10), the scheme could allow payment for strue-
tural insulation as needed 1o bring inlerior noise levels down to levels consisient with

henlth and wellare requirements,

Legislation establishing such an administreative scheme must contain an adequale
funding method - alternatives far which are discussed in the next section, llowever,
onee the fipancing method and standards are set in the legislation, it matters little
whether the aclunl awards are made a2t the Federal or local level, Sinco the lask
that is left is one of appruising land values (in the case of relocation) and validating
insulation costs, it probably would make most sense to handle applications for and

awards of scetual funds at the airport level.

Becuuse of the Constilutional nature of present taking luw, no administrative
scheme for compensation could replace or preempt judicial remedics for nolse
damages, in the senso that workman's compensation systems have supplanied other
legnl remedies, But the same effect may be accomplished de fucto by a properly
designed and operited administrative remedy.  An examination of individual com-
pensation awards made by courts to date reveals that amounts substantially larger
than those assoviuted with insulation or relocation costs are not available from the
courls, In other words, litigants have liftle to gain by pursuing a judicial remedy

il an administrative remedy is available, In addition, judicinl remedies are slow
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and very expensive, A last, relatively simple adminisirative procedure, whose results

are predictable, would be an altractive alternative to cumbersome, uncerlain compen-

sadive litigation, Furlhermore, there is nothing to indleate that litigants in noise

suits are motivated otherwise (nan by o desire (o solve the problem; a compensation

system which offers o vinble solution is likely to elicit citizen cooperation rather

than resistanee,

ENFORCEMENT OF AIRCRAFT/AIRPORT NOISIE REGULATIONS

Numerous potential enforcement mechanisms oxist on the Federeal, State and local

levels (o assure complinnee with aireraft/nipport noise regulations,  Postulating the

adoption of the Federal retroflil and operational rule/nirport implementation plan

schome supggested proviously, current Federal law provides the tollowing enflorce-

mont tools;

Civil penalties of $1,000 for exach violation of FAA rules (including approved

clements of Loe implementadion plan).,

Suspension of Title VI certilicates lor nonconplinnee with approprinte plin-

ning, miinteniance, or operational conditions,

Initiation and filing of complaints before the FAA by airports, State and loend

governments aml citizens,
Citizen suits Lo restrstin violutions of any B6LL slanduard,

Sanctions contained in airport-aiv carrier lease agreements.,

Thug, even under existing law, 0 noise program which links airport operator

planning and Federal regulatory power can now bring substantial enforeement resources

to solulion of the airport noise problem.

Scveral alternative or additiona] enforeement methods have also been suggested.

One would be the enetment of Federal legislation empowering States to adopt laws

incorporating nolse rules and standards identical to those ol the Federal airerafl

IRHEHE
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regulations,  This would permit Stutes to monitor and enforee compliance with opera-
tional noise Limils and other regulations affecting airport noise exposures, This In
tuen, would enable Stales to lend their police power enforcoment meehanisms Lo air-
port operators who wish to take actions 1o restrain or punish noncompliance with rules

adopted in the ajrport implemaeniation plan.  The advantages of this option are:

e It would not limil enforeement, other than Injunctive actions to the eapabilitics
of available FAA staff, but would #llow the commitment of additional enforce-

ment resources funded by Slate and local governments,

e Il would permit the development of less cumbersome and drastic enforcoment
tools - such as an air tealfic ticket - with moderale fines for non-serjous

violations which do not mereit high FAA priority,

A potential disadvantapge of this option is that State and loenl enforcement mecha-
nisms migit resull in differing interpretations of what should be identical and evenly

enforced noise sianduards,

Another alternative would be to allow State and loeal governments and/or ajrport
operators to prosceute cases hefore the FAA for violaton of the FAA noise rules
upplicable in their jurisdiction, This would solve the potential problem stated above,
fo wit, that separate enforcement mechanisms may result in differing interpretations,
On the other hand, non-FAA proeseccution of viclatlons could resull in foreing the FAA
to adopl some else's enforcement priorities as to which cases it will hear over its own,
This issue can only be resolved if the FAA and only the FAA prosecules enses, although
this in no way abrogates the present right of any airport, Stute or local government,
or ¢itizen to file o formal complaint belore the FAA and, thus, initinle enforcement

netivities,

INTERNATIONAL CONSTHRAINTS

Finally, the {ssue of international constenints in selving the aireraft /nirport noise

problem must be addressed,



No noise conlrol progrim in the United States can be completely effective if nolse
from Internationn) alecrafl operations remiaing unregulated while domestic aircrall
noise is controlled. At some airports, international {lights make sulficient contribu-
tion io the cumulitive noise exposure to make repulation of domestic {ralfie alone n
futile exereise, The question is how such repulation ol international air transportation
noise can be accomplished,

One oplion is Lo exempt internationn] avintion from United States regulatory actions
and continue to press 1CAO for meaninglul international standards for new designs,
S8T's, and retrofil, An assessment of the present status of ICAO's debates on this
subject, howaver, does nol indicate this alternative will resull in realistic progross.

A sceond possibility is to adopt Federal regulidions, applieable cqually to U.§,
aireraft and ail forcign adveralt operating into or oul of U, 8, aicports, Some have
argued that this eiadses the possibility of Toreign retalintion ngainst American aiveralt
and/or other U.8. trade and that it would certainly cause such reaction if the United
Stules rejected nirerall complying with an international standard essentinlly similar
te the Federal repgulation, "Phis retaliation argument is suspeet, however, becnuse
many major foreipgn airporls such as those serving Londen, Tokyo, and Paris and
Zurich alremdy hive noise abatement rules (including noise limits, night curfows,
cic,) to protee! their citivens, Paris has recently adopted an wirport 1ax based on
noise emission, Thus, were the U.S. (o require noise abatlement at its inlernational
airports, it is dilficult to comprehend how there could be more "retalintion' than
alreiudy exists,

A third alternative is to announce the United States intent to adopl noise standards
applicable to all aiveralt, foreign and demestic, eperating from American airports,
but provide for application of any subsequently agreed upon inlernationa! standard
having substuntinlly the same elfeetl (o any foreign owned airceraft in licu ol the Federal
stundired, The policy should bhe made elear that (his country wishes [ully to cooperate
in the development of international standards but is unwilling to delay solution ol a
serious problem aflecting the hoalth and wellare of U8, eitizens. Too, as stated at

the recent ICAO conference, the noise problem around U, 8. airports is our problem,

The United States must asswume leadership in solving it,
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SECTION I-4

RECOMMIENDATIONS*

The resolution of the airerall/iirport poise problem requires u comprehensive
program involving coordinated action on several fronts, The interrelation among the !
various actions may besl be seen by viewing the aireralt/airport noise problem ns a

elassical source - path - receiver system typical of all noise abatement problems,

From one point of view, the "source' is the individual aircraft, including fts
design and the power settings it ulilizes in operation, which alfect its noise emission
charzcteristics, The "path” from (his source to the "receivers' persons on the
ground who receive the nojse) aflects the amount of noise reecived in communities and
is affected by the choice of flight puths and those aspects ol Night procedures that

logether, control the distunce between the aireraft and any given point in the community.

From the vantage point of the public, whose health and welfare is (o be protected

from noise effeets, the source, oy [ar as airerait poise s coneerned, is the total

noise environment emanating from operations ot the airport, The exposure o noisce
experienced by an indlvidual is made up of the total cumulative effect of many noise
events, [rom many individual nolse sources throughout the day and night., Proteclion

of the public health and welfare with respeel to noise requires that the result of all |

significant noise sources be included in the exposure limitation elforts. Where a
significant portion of time is spent within an airport noise impact zone (as is the case ,

for residential and school activities), the cumulntive contribution of the aireraft noise i

*The recommendations presenled herein represent the concensus of the task group
members, arcived al in the May 18-19 meeting, and further detailed by the chairman
following the puidance of the group, ‘Two provisos were adopted by the group;

1. that it be made clear that not every participant supports every recommendation
(i.c., unanimity was nol required), and 2, the organizitions represented in the task
group may present their formal recommendations separitely, in Appendix B,



to the human exposure must be limited, in ovder o limit the Lotal cumulative exposure

eonsistont with healtly and wellaee needs,

Beenuse it bs the cumulative exposure thal counts, rather than merely the noise
Ievel from any single noise event, the only logienl way in which the exposure limita-
tion gonl with respect fo aiverall-generaled noise cun be expressed is in teems of the

cumulative noise recelved at various ground locations. Techniques for oxpressing,

predicling and measuring such eumuliative noise exposures have been developed.  One
such technique, which is meaningful for proteetion agininst noise in general, has been
recommended by Task Group 3, The adoplion und implementation of programs lo
achieve and maintain specilie cumulative noise lHimilts around airports, through appro-
printe regulalory and legislative netion, has been one of the primary considerations of
of Task Group 1,

It should be realized that achievement and maintenanee of cumuliative nojse expos-
ure Hmits around divports will require actions:

L. To make aircraft inheremtly quiceter and to have them [lown as quietly as

possible.

2, To madify the total operuting plan of the airport so as to minimize the extent

of the airport noise impact zone and tailor it to the shipe of existing noise-

sensitive Innd uses,
3. To prevent construclion ol new housing or other noisc-sensilive land uses

in present and fulure nolse impact zones and, where necessary, resolve by

land use conpversion those few impacted areas where the noise exposure

cannol be adequately decrensed by olher means,

RIBCOMMENDATION fil:

That the Pedernd government promulgate, administer_and enforce an_airport noise

regulition, designed to limit the cumulntive noise exposure recejved in residential

communitics,
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The timely adoption and implementation of such a regulation will provide (1} the

stalement of a gonl based on public health and wellare needs regarding nolse and () n

quantitative framework within which all levels of government and all affected parties

cin work together effectively to reduce existing and proevent further wirport noise

prohlems,

A,

The FAA airport certifivntion process is the proper meehanism for adminis-

tering the aivport noise regulation. No new legislation is required.

It is recommended that the airporl noise certification regulation promulpated

by the FAA contain the Jollowing clements:

1.

A statement of the purpose of the reguliation:

To provide present and future reliel and protection to the public health

and welfare from aireenft nojse, "

The cumulative noise exposure health and wellare limits determined by

P A for applicalion to poise expusure from all sources,

The timetable for compliance, determined by EPA, applicable nationwide

to all existing airports,

A definition of compuatible and incompaltible land uses within specified
values of cumujilive noise exposure, to be developed by FAA bused on

the formal recommendations of KPA and HUD,

The requirement that all new airports, airport expinsions or other air-
port aclions {ending o inereasc cumulative noise exposure be conditioned

upon compliance with welfare limits for noise exposure,

The requirement that each airport proprictor, in consultation with local
pgovernmonts and other concerned persons, develop an implementation
plan for achieving compliunce with the promulgated exposare limits in
accordunce with the promulgaled timetable; proceduees for applying for

FAA approval of the implementation plan,

I-6~3



7.

A dist of airporl operation options from which airport proprietors may select

in formulating their implementation plans, subject to final FAA approval of

the plan.

It is recommended that the list of ajirport operation options include al least the

follmwving:

() Approach and departure paths applicable Lo specilic runways and, il

(b)

©

@

(©

Y

()

desired, Lo specific parts of the 24-hour day,

Takeolf, approach and landing noise abatement operational procedures

uapplicable to specilic ranways or (o the enlire airport,

Single-cvent noise limits applicable to specific runways and, if desived,
to specilic parts of the 24<hour day; or, if desived, applicable to the

entive airport and/ur 1o the entire 24-hour day,

Reduction of flight [requency on specific runwvays, during specifie hours,

or for the entive nirport and/or the enlire 21-hour day.

Rules limiting the times and phwees, on the airport property, where
engine ground runups are allowed, particularly for muaintenance pur-
poses; performance requirements for ground runup suppressors and/or,
resulting airport houndary noise levels,

Complete closure of specified runways, temporarily or permanently,
either lo all aircraft, or to alrerafl with noise charaeteristics above n
specified value,

Construction of new runway (3) designed Lo place approach and departure
paths over areas of compatible land use and remove them from arcas of
noise-~sensilive Innd use.

The loregoing list of oplions are items that con be implemented by the
tirport propricior with FAA approval and cooperation once the imple-

mentntion plan is approved. ‘The list of available options should also

1-6-]
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inelude those which ean be implemented by the aicport proprietor with
laea) governmoent cooperation: Development of o compntible lnnd use
wilhin the tirport noise impacl sone, The regulation should require
that preference be given to actions which prevent or reduce noise impact
upon existing communities, and that Lind use conversion involving exist~
ing communities be considered the least desivable action for achieving

conpliance with the regulation,

8. Requirements lor a showing by the airport proprictor, in submitting its imple-

10,

meniztion plan;

Gt)  That the propeictor’s plian does nol contitin elements which cannot be
fulfilled; i.c., that all necessary legal and linancinl commitments

neeessary Lo implement the plun are oblitinable;

(B Thit the implementntion plan being proposed has been developed by a
consultive and participatory process involving local governments, repre-
sentatives of atfected nnd potentially noise-nlfected persons and other

concerned persons; and

{t) Thal quantitative predicltions of noise expuosure values, population counts
within noise exposure zones (both [ur the present case and for the imple-
mented plan) and other relevant decisional data have been made a part of
the consuilive local process of developing the proposed implementation

plan,

Provision for airport propristors, in consultation with local government and
other concerned persons, to adopt implementation plans which achieve the
welfare standard at an accelerated rote compared to the Federal timetable,

which is & minimum standard,

Provision [or airport noise monitoring, according o the cumulntive noise
exposure seale in the regulntion and aceording to specified procedures and

measurement system perlormance standards,
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11,

12,

(1) For airports generaling cumulative nolse exposures such that welfare
standards are excecded for a number of population greater than a speci-

fied number;
() Tor any airport opernting with n variance,

A varinnce procedure, applicable only to cumulative noise exposures between
the health 1imit and the weifare limit, by which a temperary variance (not
exceeding one year) can be granted to airport proprietors in achieving com-
plianee with the national tirmetable, To be included in the regulation are the
conditions to be mel before a variance can be granted. A formal published
determinution by FAA is required, that the public interest would be satisfied

by such a variance, based on al least the fellowing considerations,

(1) 'Thoe impacet of the rosulting noise exposure upon the public welfare should

the variance be granied;

(M} The value to the public of the air transport services which could not be

obtained unless the variance were granted;

(¢} A showing that the airport propriector is taking good faith mensures to the

best of its ability to nchieve the noise standards sel by the regulation,

{d) The results of a publiv hearing on the variance, held in the vicinily of

the airport, adminisiercd by the FAA wilth EPA cooperation,

(¢} A commitment by the airport proprieior o place o meoratorium on
increases in flight operations, or any other nctions tending to increase
the cumulative noise ¢xposure in any inhnbited area, for the duration of
the variance; and to confirm these results by monitoring cumulative noise
exposure,

The airport noise regulation should set [oeth the enforcement powers of the

FAA 10 achieve complinnee by others with tho airport proprictor's FAA-

uapproved implementation plan, These powers include suspension, partial
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suspension or revocation of any certilleate issued by it, as well us civil
penaltivs. Complinnee with the Federal airport noise regulation should also
be made a condition for award of Federa] granis to the airport, excepting
grants for construction of new runways or other projects which are purt of

an approved implementation plan,

To summarize, the process conlemplated is as follows:  Alter the promulgation
ol the Federal airport noise regulation, the existing airports with jet operations would
be reviewad, and those nol in complinnee with the regulation {dentilied, Proprictors
of airports so jdentilied would be given o specified nmount of time Lo develop, and
submit (o the FAA, their implementation plans, Development of implementation plans
for each girport would be done by a consultive local process, involving all local

governmends and concerned persons in the airport vicinitly,

Toesting of the effectiveness of various aliernative aperational modes [or the air-
porl should be earried out ns part of the loend development of the implementation plan,
using a computerized cumulilive noise exposure predietion and populition-counting
program, Federal povernment assistance is reguired in making such a standardized
compuler program availible, together with valid input dati on noise characteristics

of various aireraft Lypes,

The agreed upoen implementation plan for the airport would then be submitted to
the FAA for approval, Any final adjustments of the plan required during the approval
process would be incorporated, und the implementation plin udopted as a Federal
regulation for the airport, Specific elements of the plan would be promulgated as
FAA regulations (e.g, , sir traflic rules) and thus become subject to FAA enforcement,
Alrport proprietors which fuil to propose an implementation plan by the specilied
deanline would have implementition plans imposed upon them at the Federnl level,
following FAA dovelopment of a plan, including participation by all concerned persons,

Progress in implementiing approved plans would be reviewed on o periodic busis,

I-G-7



RIECOMMENDATION #1a:

That the Californin airport noise regulation, particularly the CNEL portion, be

adopted as a1 Federal (FAA) regulation, applicable in Californin only, uniil & nationwide

Federal nirport nolse regulalion goes into effeel.

Wherens the proposed cumulative noise exposure Fodernl airport regulation is the
cornersione of a4 comprehensive program to resolve the airport nojse problem in the
United States, and because there is presenlly only one such operating system in the
couniry (the California CNEL standard), and whereas the Califernia statute may be in
danger of discontinuation because of the Burbank decision, Task Group 1 mukes the
ubove recommendation.

The utility of having one State serve as 2 lesting ground in environmental matiers
has already been recognized by the Federal government, both in slatutes and in regu-
Intions in several instances, The United States has an interest in studying how a
cumulative noise stundard for airporls works inoperation, The California stafutes

now include three essential and complementary clements:
1. Anairport noise standurd,
2. Regional airport lund use commissions,

d. Requirement of 4 noise elemeont in all city and county general plians, with
which all zoning must then be consistent, ‘The opporiunity is also afforded,
therefore, to test a complete legit] system for controlling both airport noise

and land uses,

RECOMMENDATION #1b:

The FAA should, with EPA participation, establish a national resource to provide

assistanec to airport proprietors and stade and joual agencies in developing skills

(within their own siafls) necessary to implement the Federal nirport noise regulation.

I-6-8
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Such assistance would include:

1. Develeping and making available o standardized computer program for caleu-
Inding comulative noise exposure values jind associnted population counts,
as well as contours of cumulative noise exposure {or use in geographle land

use declsions,

2, Guidance in development of noise monitoring or allernative equivaleni moni~
toring programs, plans and syslems,

3. Assistance in training of airport, plunning agency and other staffs necessary
to implement the coaperative nirport and land use conlrols required to achieve

and continue compliance with the cumulative exposure limit repulation,

RIFCOMMUEENDATION it Le:

Whereas the timely adoption and implementation of an airport noise regulation is
the keystone ol a comprehensive program Lo diminish aireraft noise in communities
and whereas there is no statutory {ime limil applieable to the promulgation of this or

any other aircrafl noise regulation, it is recommended that ian adequale time for FAA

promulgation of the proposed airporl noise regulation is ne later than one year from

the date of this reportl, or July 1971, This presumes the present EPA schedule for

lormal recommondation of regulations o FAA under Scetion T@e) — i.e., cnd of
October 1973 —will be met, and allows adequate time for the completion of the agency
consuliation and public review processes sel lorth in Section 7{e). The atteniion of Lhe
Congress is inviled to focus upon the timely perlormanee of both EKPA and FAA in

promulgation and implementation of the airport noise regulation,

RISCOMMIENDATION #2:

Whereas, the control land use s as integral o part of solving and preventing air-
porl noise problems, as control ol airport eperations nnd whereas the teasitional loeal
povernment zoning mechanisms, operaiing alone, have failed to prevent encroachment

of incompatible land uses around nirports,
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1. Itis recommended that all States, by stidute, require the formation ol airport

land use commissions, al the vepionn] level or above, Lo incorporiate the

interests of both local povernmenis and airporl proprielors into effective land

use controls stround airporls,

The geographic reach of the Innd use commission powers should to the maxi-
mum extent of the airport impact “one during its history, as determined by
the Jocation of the eumulative noise exposure contour corresponding to the
public hoalth and welfare standard in the Federal aieport noise regulalion,
The wirport land use cammission should participate heavily in the develop-
ment and fmplementution of the airport proprietor's implementation plan,
and in decisions involving the siling of new aivports and airport expansions.
The airport Innd usce commission should be operated with [ull publie partici-
pation, However, its decisions, once reached, should override those of
local governments within ihe stivport bmpaet zone, which should be required
to implement the decisions ol the commission by their own planning and
aoning actions.

2, s recommended thil the Congress encourape Stiates to establish adeguate

mochanisms for pusitive lund use control within airporl impact zones, by

chactment of appropriate Federal land use legislation having wider bul inclu-

sive purposus,

RECOMMIINDATION i

Whereas the gliainment and maintenanee ol cumulalive noise exposure levels con-
slstent with public health and wellare neads is heavily dependenl upon ripid realization

of quicter aircralt—hoth jet airv cavrier fleets and business jets—the task group recom-

nmends an neeelerted program ol Federal regulition of aireraft noise, incorporaling

the lollowing elemonts:

I-G-10
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Noise cortification standards and regulations for all ajrcerafl eategories for
which standards do not now exist,  No [urther Lype cortificnies should be

issued until nojse standards applicable thereto have heen promulgated.

No new nojse certilication standards 1o be set which do not require noise
emission characteristics (o be substantially cqual to or less than those of
aireraft in complinnee with the present FAR Part 36 values, (Relercnce is

specifically to eivil supersonic (eansport airerall,)

A regulation to be promulpated establishing requirements for the purchase of
currently provided noise attenuation hardware for production installidion in
new units of existing types, [or any aireraft units which will be operated into
U.8. airports,

A retrofit rule or equivalent incentive rule offering greater flexibility such

as {an improved version of) the Fleel Neise Level (FNL) coneept,

Noise regulntions applicable to aiveraft in seevice, covering both air currier
and private jel aircraft, and providing a selection ol safe noise abajement
takeoff, approach and Linding procedures, from which airport proprietors
may sclect (with FAA concurrence) nceording to local patterns of noise-

sensitive land uses.,

Incorporalion of quantitative goals and timetables in all noise regulations
affecting airerall design and production indienting inlended stepwise reduc-
tions, providing advance nolice Lo designers, manufaclurers and purchasers
of airveralt as to the povernment's intenl. Such stepwise gouls are expecled
Lo motivate more rapid development of guieter technology and Lo aid purchas-

ing decisions by alrlines,

RISCOMMIUIINDATION #4:

Wheroens program to resolve the aiveraft Zairporl noise problem around U, S8, air-

porls cannot be considered apart Trom linancial resource considerations, and the
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absence ol decisions regarding finaneing mechanisms may become a greater imped-

iment to solution than technological or other considerations, il is_recommended that

the Conpress and the Executive Branch agencies give high priorily to evaluation of

alternative finnnoing schemes to allow [easible, deslrable sclutions to be_expeditiously

idopted and applied,

Altention is invited to Section I-5 of this report, in which alternatives for finan-
cing implementation of noise abatement stratogies are presented and discussed, The
task group lacks the full knowledge and expertise to answer definitively all issues
invoived aned th‘us design and recommend the hest complete finaneing scheme. Nowever,

the task group recommends that the scheme adopted;

. Plaee ultimate allocation of the cost upon the users and beneliciaries of air

—

transportation,

2, Provide for an initisl fund, subject to payback from revenues later collected,

su as not to delay implementation of adopied noise abatement strategies,

3. Incorporate revente collection methods which are administerable without

excessive adminisiration costs,

The potential role of the Civil Acronautics Board, and the need for its cooperation,

in implementing portions of any financing plan was emphasized by the lask group.

RECOMMENDATION #54:

Whereus i1 is the responsibility of the U, 8. Government {in cooperation with lower
levels of government under the Federal system) to proteet the health and welfare of
U. 8, rosidents and whereas the achievement and maintenance of levels of cumulative
noise exposure around airports requires conirol of nireraft noise regardless of nat-

ional origin, it is recommended that all U.S, repulations regarding aireraft noise be

applied equally to all :1ircrzift operating inte U.S, airporls, ‘This includes rules of

wirporl proprietors adopted pursuant to achievement of their implementation plans

under the proposed airport nolse regulalion,

I-6i-12



Regarding the design of aircrall hardware, when adequate international standards
are esiahlished (e,g., for reirolit, fleet noise level or type certification) which are sim-
ilar to or which have substantially equivalent effect to U,S, regulations, it is recomen-

mended that the United States waive compliance with its rule to the extent foreign-

owned airerait comply with the international standard, This is provided foreign

governments similarly waive compliance with their noise standards for U.8. owned
aircraft that comply with an equivalent American regulation, The purpose isto
provide for the substitution of equivalent mensurement procedures, in which the

result is substantially unchanged thereby,

RECOMMENDATION #G:

Whereas the development and implementation of a national plan to resolve the

airport noise prollem requires continuing, creative participation by several Federal

agencies, and camnot be adequately served by ad hoe, intermittent or merely reactive

arrangements, it is recommended that the affected Exccutive agencies form a continu-

ing, cooperative task force to assist FAA in implementation of the proposed airport

noise regulation, TFurther, this task force should participate in the development of
necessary financing schemes, in the evaluation of emerging notse nbatement technology
and in other efforts ralated to the implementation of a camprehensive national aircraft/

ajrport noise abatement program,

Thisg tagk foree should not operate independently of the national program to limit
human exposure to noise from all sources. Because of this, and because of the EPA
mandate to protect the public health and welfare with respect to generzl noise exposure
and {o coordinate the noise control programs of all Federal agencies, it is logical that

EPA should nccept the responsibility for establishing and chairing such a task force.

I-6-13
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FOQTNOTIS

12 U.8,C. AL § 4801 et seq. (Pub. L, 2-574, 86 Stat, 1234),
Noise Control Acl ol 19728 7(n), 12 U.8,.C. A, § 1006,

Uu.s, Const,, art. 1, § 8, cl. 3.

U.8, Const,, art, VI, cl, 2,

Rice v, Santa Fe Elevator Corp,, 381 U8, 218 (1947, City of Burbank v,
Lockheed Air Terminal, Inc, U.s. (1974, slip. Op. No, 71-1447.

Cily of Burbunk v, Lockheed Air Terminal, Inc, U, s, {1973),
Slip. Op. No. 71-1637, at footnote L4,

49 U,8.C, § 1301 ¢l seq. (Used interchangeably in this text as the 1958 Act).
20 Fed, Rey, BOHAB (Sept. 3, 1960y, 20 Fed., Rep. 10343 (Oct. 28, 1960),

32 Ped, Reg, 15422 Nov. 1, LIGT).

35 Fed. Reg, 5264 (March 28, 1970),

19 U,8.C.A, § 1431 (Pub, L, 80-111, 82 Stat. 395) (Used interchangeably in
this lext as the 1968 Act},

"Alr navigation faciity" means any [acility used in, available for use in, or
desipned lor use in, ald of air navigation, including landing arens, lights, any
apparatus or cquipment for disseminating weather information, for signaling,
for radio - directional finding, or for radio or other electrical communication,
and any other structure or mechanism having a similar purpose for guiding or
controlling flight in air or the landing and thke-offl of aireraft, 49 U,S.C.§
1301(8). "Airport” means n landing area used regularly by aircraft for receiv-
ing or discharging passengers or cargo, 19 U,5,C,  1301(9). (emphasis
andded),

49 U,8,C. § 1446,

49 U,5,C, A, § 1651 el sey,
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16,

17.

18,

19,

20,

21.

22,

23,

31,

32,

49 U.S.C. A, § 1653,
49 U.8.C. A, § 1653(d).
49 U.S.C.A. § 1701 et seq. (Pub. L. 91-268, 84 Stat, 219),

Airport and Airway Development Act §51({) (1) (84 Stat, 234), now 49 U,8,.C. A,
§ 1432,

Noise Control Act ol 1972 § 7(h) (86 Stal. 1239}, now 49 U.5.C. A, § 1431,
14 C.F.R. § 139.3,

42 U,8.C. A, § 43821 et seq. (Pub, L, 91-190, 83 Stat, 8562),

42 U.8,C.A. § 4432(2) (¢) .

42 U.8.C. A, § 4342,

35 Fed, Reg, 4247 (March 7, 1970).

36 Fed, Reg. 7724 (April 23, 1971),
DOT Order 5610. 1A, 36 Fed. Reg. 23699 (Dec. 11, 1971).

49 U.8,C.A. § 1712(2).
419 U,8,C. A, § 1712(),
19 U.8.C. A, § 1712(D).,
49 U.8.C.A. § 1712().

Report of the Avintion Advisory Commission, "The Long Range Needs of
Aviation," Jan. 1, 1974,

49 U,8.C.A. § 1716(c) (4).

Lake, "Noise: Emerging Fedepnl Controls,” 415-16, This arliele, presently
in draft lorm, is part of a NSF study (o be published by the Environmental Law
Institute in the fall of 1973,
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344,

3T,

BEN

BHA

1),

A9 U.5.C. A, §L7L6().

19 U.8.C. § 1101 et seq, (Act May 13, 1046, GU Stet, 170,

Pub. L. 88-250 § 10 (78 Stat, 161y, 49 U.S.C.A. § 11L0{4}, repealed by Alrport
and Ajrway Development Acl of 1970 § Bfn) (Pub, L. 91-208, 84 Stat, 245),
The provisions of 40 U,S,C. A, 1110 were earvled forward, hawever, by
Airport and Alrwny Development Act of 1970 § 18, and are now 19 U, 8. C A4
1718y,

FAA grant procedures are printed in 14 C. P, R, Part 161,

Tho Airport and Airway Development Act of 1970 was Title T of Pub, L. 91-254;
the Airport and Airway Revenue Act was Title I of the same publie law, The
Airport and Airway Trust Fund was created by a provision of Title I1, now 49
U.8,C. A, § 1762,

A8 ULS.CLA, § 1716 ().

42 U 8. CLAL § 41901 of seq. (Pub, L, 2-574, B6 Stat, 1234),

42 U, 8.C.A, & 901 ¢) (3.

42 U.S.C A, § 4001(1).

Id.

12 U.8.CLAL § 1903 (0) ().

49 U8, C,A, § 1431 (1) (D).

49 U,8.C, A, § L1 () (1),

Id,
49 U,8.C.A. § 1L} (2).

FAA Order 6200.4 (June 30, 1970),
FAA Order K050, 2, "Interim Instruetions lor Procossing Alrport Development

Actions Alfecting the Environment’ (Dee. 7, 1970), 36 Fod, Rep, 28686 (Dec.
11, 1970),
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D,

na,

Go,

61,

G2,

63,

Gd.

64,

70,

71,

72,

LG, L 1L, 8 399,110, 85 Fed. Reg. 10682 (June 30, 1970}, as amended 36 Fed,
Reg, 12614 (July 1, 1971).

48 U.S.C A, §a2i1-1,

49 U.8.C. § LM8{).

9 U.S.C. 8 1470; L1 CLF.R, §E18. 15, 13,17 and 13, 19,

4 C.F, B8 04, 121315 See 43 Fed, Reg, 17896 (Dec, 3, 1968) and 34 Ped, Reg,
2608 (Feb, 26, 1969), The hipgh density rules have been extended al L Guardia,
Kennedy, Newarlk, O'Ware, and Washington National adrports, 37 Fed, Reg,
22793 (Oct, 25, 1872),

19 U, 8, C, § 1382; see also n, G0 infra,

see, Tor example, CAB Order T2-1-806,

44 Fed, Reg, 2711 @Jan. 20, 1973).

A0 U,S.C, § 1431 (Pub, L, S0-1411, 82 Stat, 395),

14 C. T, R, Part 34,

Atype certificute is required for a new aireralt type or an existing type on which
an Mucousticnl change' is to be made,  Ap acoustical change is "any voluniary
change in type design ... that may increase the noise lovel created by an air-
pline," 14 C,F, R, § 21, 93(),

44 Ped, Reg, 18357 (Nov. 18, 1969),

#4 Fed, Reg, 4568 (dan. 11, 1968,

11C. F. R, Part 36, Appendix C, scction 36,50), -} Fed, Reg, 18379 Nov, 18,
1969).

MC,FL R § 46,200 0) (1), 3 Fed, Reg, 18364 (Nov. 18, 1969),
1 C,F. 1. § 36, 201(d).

L C F. I § 21, 94().

Lake, supea, n. 31, al 376,

44 Fed Reg, 18816 (Nov. 25, 1969),
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78, 6 Fed, Rep, L8681 (Sepl, 17, 1971,

74, 18 Cong. Ree, 8, 164556, 8, LH6T (Oet, 2, 1973,
75. 37 Fod Reg, LIML4 (July 25, 1972).

76, 84 Fed, Reg. L8357 (Nov, Ld, 1969),

T7. 4b Ped, Reg, 16980 (Nov, 1, 1970),

78, 45 Fed, Reg. 18981 (Nov, 4, 1970).

79, N.A.S,A. Acoustically Treated Nacelle Program, NASA Sp. - 220 at 52 and 49
(Oct. 15, 1969),

BU. learings on LR, 5275 Before the Subcomm, on Public Ileaith and the Environ-
ment of the House Comm, on Interstate and Foreipn Commerce, 92nd Cong, , 1si
Sess, , ot S81-382 (June 23, 1971),

8l. 38 Fed, Reg. 2769 (Jan. 30, 1973),

42, 14 C,F.R. § 121,801 el seq.

B, 38 Fed, Reg, 2770 (Inn. 30, 1973).

84, 46 Ped. Reg, 12655 (Aug. 6, 1970).

85, 46 Fed. Reg, G189 {April 16, 1970),

86, U8 Fed, Reg. 8061 (March 28, 1973, 14 C.F, 1. § 91,05,

47. 11 C,F.R, Part 1,

88, 14 C.F.R.§ 91,55, Appondix B, § 1{e)(2).

89. 1d, at § 1) (1)

90, Id, at gd@),
91, U8 Fed, Reg, 8041 (Macch 28, 1973),

92, LEPA, Repori to the President and Congress on Noise, 8.Doe, No, 92-63, 924
Cong., 2, Sess,, 3-7, (1972).

93, Id.
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98,

99.

100.

101.

102,

103.

104,

105,

106,

107.

108,

109,

110,

111.

112,

113,

114,

Id,

44 Fed, Reg. 457 (Jan, 11, 1969),

3 Fed, Reg. 18364 Nov, 18, 1969).

42 U.S,C. § 2451 el seq. ; see 14 C,F.R. Part 1201 el seq.

42 U.8.C, § 2457(); 14 C.F, R, § 1201, 101,

44 U.8.C. § 2581(@); 11 C,F. R, § 1201. 102,

See n, 79, supra; FAA has undertaken » subsequent program of nacelle treat-
ment. The resulis of the research were demonstrated at Dulles International
Airport in Washington, D, C, on May 7, 1974,

Afrcrall Noise Reduetion Technology, n Preliminary NASA Report (o the Environ-
mental Protection Agency for Aircrafi/Airport Noise Study (February 28, 1973)
{(hereinufter referred to as NASA Preliminary Report), p. 45-55,

35 Fed, Reg. 6190 (April 16, 1972),

NASA preliminary report, n. 104, supra.

Id, at 7.

Id, at 11,

Id, at 13,

Id, ot 1b,
Id, at 46,

It_l. at 406,

Id, at 61,
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115,

116.

117.

I8,

119,

124,

124,

126,

126,

127,

128,

129,

Lo,

[HI

Liz,

L,

Id, al G4,

Id, at 74,

Id, at 81-97.

I, at 98-104.

Id, at 106-127,

Id, at 128-137,

Id, at 138-164.

Id, at 1656-173,

Id, al 174-193,

Clvil Aviation Act of 1938, 52 Stat, 973,
49 U.8.C, § 1301 el seq.

49 U.8.C, § 1371,

49 U.8,C. § 147800,

49 U8, C. § 1473-1476.

49 U.8.C, § 1302

420 ¥, 2d 188 (D.C. Cir. 1969),
Seen. 21, supra,

Sece n. 54, supra,

Id., § (¢); see also p. 4-2 of "Environmential Conslderations in Civil Aeronau-
tics Board Proceedings," R. Tenney Johnson, General Counsel, CAB,

., 5a(3).

Dee, 20, 1871, leiter [rom CAB Chiairman to Chalrman of the Council on
Knvironmential Qunlily.
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136,

137,

148,

139,

140,

141,

142,
143,

144,

145,
146,
147,

148,

"Environmental Considerations in Civil Aeronaulics Board Proceedings, "
R, Tenncy Johnson, General Counsel, CAB,

Oct, 2, 1970 letter from Chairmnn, CAB to Russell Train, Chairmun, Couneil
on [Environmental Quality,

See, for exumple, CAB Order 72-1-86,

49 U.S8.C. 88 1um1(d)(1), 1871{c)(1).

City of Dallng v. CAB, 221 F. 2d 501 (C.A.D.C, 1954), cert, denied, 348 U.S,
914,

Domesstic Passenger Fare Investigalive Phase 6-B, Lond Factors, Docket Na,
21866-6B, Order T1-4-044 ot G, 13, 24; Lake, supra n. 35, at 407-108.

12 U, 8.C. § 3521 el seq,
National Environmenial Policy Act § 101{b) (2}, 42 U. 8, C, § 4431(6) (2},

Depariment of Housing and Urban Developmeni Act § 2 (Pub, L, 89-174, 79 Stat,
G667y, 42 U.S.C. § 3531,

Department of Housing and Urban Develepment Act § 9{c),

42 U,S.C. 4332(2) ().

HUD Circular 1390,2 §1.

O'llare Interpational Airpert, Chicago, illinois; John F, Kennecdy Internationnl
Airport, New York, N.Y,; Bradley International Airport, lHartford, Conn,;

Cape Kenncdy Regional Airport, Melbourne, Florida,

Metropolitan Aireraflt Nolse Abalement Policy Study, O'Hare International Afr-
port, p. iv,

W, at 107,

NHousing Act of 1964 § 312 as amended, 12 U.S,C. § 1452(),
12U.8.C.§ 1701 et seq.

40U.8.C. § 461,

"Afreralt Noise Impact: Planning Guidelines for Loeal Agencies," Departiment
of Housing and Urban Development, Nav,, 1972,
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16,

LG,

161,

162,

144,

164,

6o,

lug,

167,

1G8.

169,

170,

171,

172,

Soe, for example: Milltary Construction Authorization Act (Pub, L, 92-040, 86
Sint, 1135); Military Construction Approprintion Act (Pub, L, 92-547, 86 Stal,

1156) Department of Delense Appropristion Act (Pub. L. 92-570, 806 Stat, 1184),

Pub, L, 92-045, 86 Stat, 1143,

DOD Direclive 6050.1, Par, Ve (Aug. 9, 1971); sce also Par, 4-3 "Land Use
Reslrictions for Runway Clearances and Noise Abatement,™ DOD Construction
Mnnual, DOD 4270, 1-M (Oct, 1, 1972),

Sce pp. 6, 16, 489, 59, 62-65, "DOD Knvironment Quality Program,” Status
Report {(Jan. 1, 1972).

DON Diveciive 4165, XX, Subject: "Air Installations Compatible Use Zones, "
AFM H6-5; TM 6-265; Nav Fac P-98 (Oct, 1, 1964),

Air Force Regulation 55-34, par, 3 (Feb, 14, 1972),

id, par. id,

Id, pars. 4, 7. For Naval regulations Lo similar end re alreraft noise, super-
sonfc flight, und sonic beom reporting, sce OPNAV INSTRUCTIONS 3710.33,
Feb. 24, 1971 and 8710, 7F, May 27, 1971 Pars. 434 and 820); For Army

repgulations re pireraft notse abatement, sce TME-80:4-4 (Drafl),

DOD Directive 5100, 50, June 23, 1970, Subject; "Protection and lnhancement
of Environmental Quality;"" AF Reg. 19-1, same subject, dated Feb. 18, 1972,

AF Reg. 19-2, Jan, 20, 1972,

29 U.8.C. § 651 et seq, (Pub, L. 91-596, 84 Stat, 1590),
29 .8.C, § 601,

20 U.8.C. §652(h).

29 U.8.C. § 652(6).

29 U.S.C, § 653(a).

20 U,8,C. § 654(@).

29 U, 8, C, § 655().
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173,

174,

176,

176,

179.

178,

179,

180,

181,

182,

1804,

186,

187,

188,

189,

180,

191,

192,

AC.FR.E 1910, 05,

29 C.F.R. § 1910, 11 et scy. (Subpart B).

29 C.F,R. § 1910, 261 et seq, (Subpart R)

12 U.8.C.A.§4901 el seq. (Pub, L, 92-574, 86 Stat, 1234),
12 U,8.C,A, § 1906{),

A9 U8, C.A.L § 4331{) (1).

10 U.8.C.A, § 4331{)(3).

12 U.S,C.A. § 4904() (1),

12 U, S, C.A, § 4904() (2).

12 U. S, C.A, § 1903() (1) .

61 Siat, 1180, Treaties and International Agreements Series, No, 1581,

Convention on Dumage Caused by Foreign Aircraft to 8rd Parties on the Surfnce,
signed at Rome on Oct, 7, 1952, ICAO Doc, No. 7364,

U.5. -~ French Air Transport Services Agreement, signed at Paris on March

27, 1946, 61 Stat, 3315, Treaties and International Agreements Series, No. 1679,

Ch 1111, 1969 Minn, Sess, Laws,

Title 4, Cul, Bus, Reg, § 5000 el seq.

Title 4, Cal, Bus. Reg, § 6011,

Wyle Laboratories, Supporting Information for the Adopted Noise Repulations for

Calllornia Airports, Final RReport to the California Department of Aeronaulies,
Report No., WCR 70-3(), January 29, 1971,

Nlineis, Pennsylvania and New York,

Council of Stale Governments, Sugpesied State Noise Control Legislation, A
Report of the Worlkshop on Noise Control, Znd Annual Symposium on Environ-
meninl Leglslation, April 9-12, 1974,

q31 UL S, 218, 230,
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194,

194,

195,

1946,

197,

198,

199,

200,

201,

202,

201,

382 U.5, 292, 303,
238 F. 2d 812 (2d Cir, 1956).
40T I, 2d 1306 (Gth Cir, 1969),

292 F. Supp. 266 (12,D,N.Y. 1967), 398 F, 2d 369 (2d Cir, 1968), cert, denied,
398 U.S. 1017 (1969),

424 U.8, 268 (1946),
369 U.S, Bd (1962,
Anderson, Americitn Law ol Zoning, § 2.22,

Listed chronologically these (welve cases are; Mutunl Chemical Co. v, Mayor
und City Council of Baltimore, 1 Avi, 804 (Cir, Ct, Baltimore City, Md, 1939);
Yara Engineering Corp, v. Newark, 132 N.J. L, 370, 40 A, 2d 559 (1945); Dutton
v. Mendocino County & City of Ukinh, 1949 U.8. Aviation Reporis 1 (Super, Ct.,
Mendocino Co,, Cal, 1948); Banks v, Fayette County Board of Airport Zoning
Appeals, 413 8, W, 2d 416 Ky, CL, App. 1958); Kissinger v, City of Los Angeles,
161 Cal. App. 2d 454, 327 P, 2d 10 (1958); Sncerd v, Riverside County, 218 Cal,
App. 2d 205, 32 Cal, Rpir. 318 (1964); Indiana Tell Rond Commission v, Janko-
vich, 244 Ind, 51, 193 N. 13, 2d 237 (1963), cert. denied 379 U.S. 487 {1965);
Roark v, Caldwell, 87 Idahe 557, 394 P. 2d 641 (1964); Jackson Municipal Air-
port Authority v, [vans, 191 So, 2d 126 (Miss. Sup. Ct, 196G6); Shipp v.
Louisville and Jelferson County Air Board, 431 5,W. 2d 867 (Ky. Ct, App.

19G8), cert, den. 383 U.S. 1088 (196%); llngeman v, Wayne Township Board of
Trusteos, 20 Ohio App, 2d 12, 2561 N, Ii, 2d 107 (1969); Peacock v. County of
Sncramenio, 271 Cal, App. 2d 4%, 77 Cal. Rptr. 391 (1969).

Harrell's Condy Kitchen v, Sarasota-Manatee Airport Authority, 111 So, 2d 4139
(Fla. Sup, Ct, 1959); Waring v, Petlerson, 137 So. 2d 268 (Fla. Dist. Ct, App.
1962); Baggett v. Monlgomery, 276 Ala, 166, 160 So, 2d 6 {(1963); Smith v,
County of Santn Barbara, 2438 Cal, App. 2d 126, 52 Cal, Rpir. 202 (1966);

Morse v. Countly of San Luis Obispo, 247 Cal, App. 2 600, 55 Cal, Rpir, 710
(1967); Township of Hlickory v, Chadderton, 43 Pa, D, & C, 2d 319 (Common
Pleas, Mercer Co. 1867); Willoughby Hills v, Corripgan, 29 Ohio 51, 2d 39, 278
N, . 2d 658 {1972), cert, denied, sub nom. Chongris v, Corrigan, _us.__,
34 L, Bd, 2d 181 (1972),

1 Avi, 804 (Cir, CL. Ballimare City, Md, 1939),

Id, ai 806G,
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204,

205,

206,

207,

208,

210.

211,

212,

214,

215,

216,

217,

218,

219,

220,

221,

a2z,

U.8, v. Causby, 328 U.S8, 256 (1946G),

Grigrs v, Allegheny County, #69 U.S. 84 (1962).

Roark v. Caldwell, 87 Idnho 557, 394 P, 2d G641 (1964},

272 1.8, 365 (19206).

111 8, 2d, 439 (Fla, Sup. Ci. 1959},
Id, at 443,

Id, nt 445,

Id. al 444,

Id. at 445,

1d,

29 Ohjo St. 2d 49, 278 N, i. 2d G58 (1972), cert. denied, sub. nom. Chongris v.
Corriran, U.s. , J1 L. Bd. 2d 181 (1972).

Id. at 453, 278 N, K, 2d al 662,

243 Cal. App. 2d 126, 52 Cal Rpir. 292 (1966).

247 Cal, App. 2d 600, 55 Cul, Rpir. 710 (1367)

43 Pa. D, & C. 2d 319 (Common Pleas, Mercer Co. 1967).

Id, al 321,

21 N, Y. 2d 463 (1968).
307 N.Y, 493 (1954,

Id, at 498, The same point was made by the New Jersey Supreme Court when it
invalidated & zoning ordinance requiring the maintenance of certnin distances
between the conduct of quarrying operations und residences, The court said
"wo have a situation in which some properly owners are required for the special
benelit of another proprieter to ahsorb part of the burden of an industrinl use of
acknowledged eapacily to harm, " Kozenik v. Monigomery Township, 24 N.J.
154, 176 (1957).
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229,

230.

231,

232,

2343,

247,

248,

218 Caol, App. 2d 206, 32 Cual, Rpte. 318 (1963).
304 N.Y. 105, 107 (1952).

Cleary, Gotilieh, Steen and Hamilton, "Legal Aspeets of Required Soundproofing
in High Noise Areas Near John F, Kennedy International Airport," Feb. 1970,

See ulso, Depariment of Transportation, Measures of Benefils, Aviution Cost
Allocation Study Working Papor 9.

Hearings on Aireraft Noise before Subcommitices of the House Commitlee on
Interstite and Foreign Commerce, 86ih and 87th Cong. (1969-62), at 657,

Id,
259 F, Supp. 745 (5. D.N.Y, 1966).

Gripgs v. Allegheny County, 369 U, 5, 84 (1962),
38 Fed, Reg, 2712,
2 Cal, App. 4d 318, 82 Cal. Rptr. 578 (196Y9).

Bresnahan, R. J,, Letier to Orange County Board of Supervisors, Subject:
Report on Implementation of the Adopted Noise Regulations for California
(District §), County of Orange, Jan 26, 1973,

Resolution 7467, Board of Commissioners, Los Angeles International Airport
(Dec, 20, 1872,

d,

See, e.g., Greater Westchester Homeowners Association, Ine, v, City of Los
Anpeles, 14 C.A.3d 521, 81 Cal, Rpir. 720, 11 Av. Cas. 17,923 (2d Dist. 1970);
Inplewood Residents' Protoctive Association v, City of Los Angeles, 11 Av, Cas,
17,696 (Cal. Super. Ct. 1970).

See, e.g., City of Inglewood v, City of Los Angeles, -151 F, 2d 948, 11 Av, Cas,
18,418 (9th Cir, 1971).

Stite of Now York v, Port of New York Authority, ¢t al, (pending N.Y, Sup, CL,,
Nassau County).

[-F'~-13
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239,

240,

241,

242,

244,

244,

245,

246,

Township of lHanover v. Town of Morristown, Av, Cas, 17,436 (N,J. Super Ct,,
Morris Counly, 156G9).

5. Rep. No, 1353, 90th Cong. 2d Sess. (1968), U.S, Code Cong. and Admin,
News, 90th Cong,., ad, Sess, (19068) at 2603-4,

d.

See, e,g., Swetland v, Curliss Atrport Corp., 55 F.2d 201 (6th Cir, 1932);
Atkinson v, City of Dallas, 353 5. W, 2d 275 (Tex, Civ, App, 1941), cert. denied
370 U.S. 939 (1962),

See, e.g., Uniied Stiates v, City of New Haven, 447 P, 2d 972, 11 Av, Cas,
18,324 (2d Cir. 1871),

Supra n, 239,

Sce, c.f., Balien v. United States, 306 F,2d 580 (10th Cir. 1962), cert. denied,
371 U.S. 955 (1963); Leavell v. United States, 234 F, Supp. T34 (E.D.8.C. 1964),
In Town of East Haven v. Bastern Airlines, Inc,, 331 F, Supp, 16 (D. Conn, 1971},
aff'd 479 F, 2d 148 (2d Cir, 1972), petition for cert. filed, 41 U,8, L. W, 3464

(Feb, 16, 1973), the Court permitted recovery for flights which, though they may
not have been directly over plaintiff's properties, were very nearly so,

See e,p,, Thornburg v. Porl of Portland, 233 Ore, 178, 376 P, 2d 100, 8 Av.
Cas. 17, 281 (1962); City of Jucksonville v, Schumann, 167 So. 2d 06 (Dist, Ct,
App. Fla, 1964),

11 Av, Cas, 17, 642 (Cal. Super, Ci., Los Angeles County, 1070).
Id. at 602,

6 Cal, 3 920 (1972).

The Neslle case is presently pending,

A 1978 report of the President's Aviation Advisory Commission, after a two-
year study of the problems of ¢ivil avintion in the United States, concluded thal
aircerafl noisc is ""the most explosive problem faeing aviation loday" and stated
that attempts by government agencies and the aviation industry to reduce air-
craft noise "are insufficient to win public neceptance,' Noise Coniroel Reports,
Vol, 2, No, 1, page 4 (Junuary 8, 1973},

Pub, L, 92-574, § 7(b), 86 U,.S. Stat. 1241, amending 49 U, 8,C. A, § Ri31L,

I-F-14
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260,

261,

262,

264,

265,

Compare Pub, L, 9u-111, § 1[§611 ()] with Pub. L. 92-574, § 7(b) (§611(d)).
Pub, L, 90-411[{?‘(511(:1)] (emphasis added).

Pub, L. 92-574, § 7(h) 611(h) (emphasis added). Inaddition to the substitution
of “public health and welfare" for "unnccessary noise' in the new 611 () (1), the
old 611(e) lunguage regarding National Transportntion Safely Board modification
and reversnl ol FAA noise enforecement actions was amended, Undor the 1968
Act, the Board was required to find thai control and abatement of aircralt noise
and the "public interest" did not require affirmalion before i1 could alter the
FAA order [old Ull(c)] . Inthe 1872 Act, "public interest" was changed to
Ypublie health and welfuru”[ncw Gll(c)] underscoring the nmendments made in
the new 611{) (1}.

Hearvings on 8, 1016, 8, 4342 and H, 1k, 11021 before the Subcommittee on Air
and Water Pollution of the Senate Commitiee on Public Works, 82d, Cong., 2d
Sess., ul 418 (April 12, 1972 [ hereinafter cited as Senate Ilearings],

Pub. L. 90-411, § 1[61100) ()],

See, e.pg., 34 Fed. Reg, 18355-68 (Adoption of Noise Type Certification &
Procedures),

Operatlons Research Analysis of Aiveraft Noise Abutement; Phase 1; Develop-
ment of Methodology, "Final Report, IITRI Project No, J B083 (June 1968) (jeintly
funded by ATA and ATA). The report included computer software for analyzing
the cost-efleeliveness of various solution combinations, verified hy application

of the moethodology to situntions nt several existing airporls,

Three task group members, involved in developing the study, verified the FAA's
rellection of the ATA-AIA offer.

Bolt Boranek & Newman, Procedures for Developing Noise Hxposure Forecast
Arcas for Alrerafl Flight Operations, Rep. No, AD 660-705 (1967),

Sce, Galloway & Bishop, Naise lxposure Forecasts: ISvolution Kvaluntion,
IXXlensions, und Land Use Interprelations, Rep, No, 70-9 (1970).

The NETF procedure is notl definitively securate lor all purposes, but doos pro-~
vide the best description ol neise exposure and impaet yet known,

A description of the ASDS method can be Tound in the report of Task Group 5.

Memorandum from Henning Von Gierke, Divector, Biodynamics and Bionics
Division, U,8, A, ., 6070h Acrospace Medical Research Lab,

i-F-156
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266,

267.

268,

269,

270.

271.

Ses, e.g., FAA Docket No. 10664, Civil Airplane Noisc Reduction Retrofit
Requirements, R, M. Marrazzo, EPA, Aug, 30, 1972; R, W, Simpson and

A. P, ilays, A Proposed System for Aviation Noise Measurement and Conirol,
FTL Report No, R73-2 (Jan, 1973); Leiter from Alvin F. Meyer, Director, EPA

ONAC to Richard P, Skully, Director, FAA Office of Pnvironmental Quality, Sepl.

13, 1872,

Ileurlngb on H, R, 5275, 11, R, 923, N, R. 8364, 11. R, Guo2, i, R, 9686, and
. R. G948 bejore the Subu.ommillee on PubliL llealth and Environment of the

lluue;u Committee on Interstate and Foreign Commerce, 92d Cong., lsl Sess,,

il 485 (June 24, 1971},

Pub, L. 92-574, § 7 (b) (BG11).

Pub, L. 92-674, § 7 (b) (§611)({c)(1)), 8G Stal, 1240,

Pub. L, 92-574, § 7 (&) (§611){)(2), 86 Stat, 1240,

The Federal Department of FTransportation operates nn office of Noise Abate-
ment separate from and in addition to the FAA's noise control staff,

The [ollowing is a delailed breakdown for Fiseal Year 1972 of the budget
resources and personnel of the various agencies commilted 1o noise control

research and repulalory efforts:

Agrney P el Pt s

Natpbal Sepvaalies & (eal)
Sphancrt kb el
'
P bt ol Livleuse® et v de vin Drisatundlin el
IR
A N g
i
v
Tev ity
Trquaftirant of “Tranmpea bk dhasirs sl & Sitwdaling g, "
CRENTITCII T SITeen
el (Oreran 4
Ty as)
Fenderal Yopalpan Mg S S s LN
RULTTITEATRTTI AU RIS PP [LEN

$hamtral tlosiaedciy

[T

Heralthy ) olds-ad o, & O ngedenad Heglin & B HNE
Wrltate Aalety ikl
S| Bistinatea of P, e

Al weem e e
10 s of g )

Hiwaing & Hirkian
LUE TS LY

PN i

Al Baninl e pen)
KIRE oo {as ., )27y,

Nundaren g roibarmes bl Jundig sl oot Lo sl year 10710,

Sewren: LA Ddnragetcy Borvay, Wintee 1972700
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274,

280,

481,
282,

2434,

284,

286,

287,

as8.

289,

290,

IANAP was formed by Exceutive Ordor, and included representatives of NDOD,
NOT, FAA, 1IUD, HEW, EPA and privite industry.

42 U.S,C, § 1857h-6 (§109 of the Clean Air Act Amendments ol 1970).
42 U.8,C. § 14568 (§402() of the Cluun Air Act Amendments of 1970).
Pub, L. 92-574, § 1, 86 U.5. Stat,

U.S.C.58651 ot sep.

Environmental Defense Fund, Ine,, Petition Under the Federal Aviation Act
Requesting the Immediate Promulgation of the Knvironmental Standards that
will Govern the Certilication of the Supersonic Transport, FAA Docket No,
10857 (May 25, 1970). The petition argued that the FAA was obliged (o issue
such standards in nceordance with the National Environmental Policy Act,

42 U.S,C. A 884331 el seg, (1970 Supp.) and the Federal Aviation Act, 49
U.S.C. § 1441 (Supp. 1V, 1969) [ 1968 version of §611].

30 Fed, Reg, 12555 (Aug, 6, 1970),
See, Washington/Baltimore Ilelicopter Service Investigation, CAB Order

68-11-T1 (Nov. 18, LU6G8) alf'd sub nom, Pulisades Citizens Associntjon v.
CARB, 420 F.2d 188 (D, C. Cir. 19GY).

85 Fed, Reg, 16980 (1970,
N. Y, Times, Oct, 12, 1971, §1, at 1, Col. 6, and 85, Col. 3.
Pub. L. 92-574, § 4, 86 Stat, 1235,

The Massachuselts Port Authority, Proprictor of Logan Int'l Airport, Boston,
Massnchusetts,

35, Fed, Reg, 16980 (1970)

N, Y, Times, Oct. 12, 1971, § 1, ot 1, col, &, and 85, col, 5,

i

N. Y. Times, Oct, 14, 1071, § L, at 89, col,
38 Fed, Reg. 2769 (Jan, 30, 1974).
Sce Text at n. 278, supra,

35 Fed, Reg, 12555 (Aug. G, 1870).

I-P-17
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201,

202,

203,

294,

295,

296,

208,

299,

300,

Estimated Schedule of Rulemaking' in FAA, Nolse Abatement -Technology,
Public Law 4 Rules FAA Nolse Abatement Program (1970},

IHow the FAA perceives its mission and role is a subjective questlion we are
unable to answer, The Federal Avialion Act, Pub, L, 85-726, assigns the

FAA both primary responsibility for air transport safety regulation and a

maore general charge for "the promotion, encouragement and development

of civil neronautics,' one of the more revealing statements on this subject was
made by the FAA's Assistant General Counsel: "The Federal Role, [urthermore,
is oriented toward growth, even atl some environmenlal cost,' R, Danlorih,
Murcury's Children in the Urban Trap: Community Planning and Federal Regu-
lations of the Jel Noise Source, 3 Urban Lawyer 206, 237 (1971).

Avintion Advisory Commission, The long Range Needs of Aviation {(advance
copy), at 37-38, Acecord, FAA, National Aviation System Plan, 1971-1880, ot
28 {March 1970),

Notice of Proposed Rulemaking, Noise Standards: Alreraft Type Certificution,
34 Fed, Reg, 453, (January L1, 1968),

This position has been taken despite the duty imposed by the 1968 Act, Pub, L.
90-411, that the FAA establish neise standards lor all Title VI certificates,
which includes the airport certilicate added by the 1970 Airport Ajrways
Development Act.

Rohr Corp. , Leonomic Impact of Implementing Acoustically Treated Nacelle
and Duet Configuritions Applicable to Low Bypass Turbofan Engines, prepared
for the FAA Office of Noise Abatement (July 1970),

Statement of lHonorable Secor D, Brown, Cheirman, Civil Aeronautics Board,
Henrings on Noise Control Act of 1971 and Amendment before the Subcommittce
on Aviation of the Sennte Commillee on Commerce, 92nd Cong,, 1st Sess, 800
(Juiy 13, 1971, atpp. 800-802,

Letter from George V. Carneal, [ormer FAA General Counsel to Elizabelh
Cuadra, PA Office of Noise Abatement & Control, May 3, 1073,

Publie ilearing on Nouise Abatement and Control, Vol IV - Standards & Measure-
menl Methods legislation and Enforeement Problems, belore the Environmontal
Problems, before the Environmental Protection Ageney, 104 (Sept. 27-29, 1971)
(Statement of Michae] Berger, Atlorney) (hereinnfter cited ns "EPA Hearing')

34 Fed, Hew, 463,457 (Jan, 11, 196Y),

I-F-18
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J01.

302,

303,

304,

307,

308.

300,

Richard Danforth Murcury's Children In the Urban Trap: Community Planning and
Federal Regulation of the Jet Noise Source, 3 Urban Lawyer 206,215 (1571)

Telephone Interview with William Critehfield, Acting Alrport Manager, Torrence,
Calif,, Municipal Airport by E, Cuadra, R. Randall, and R, T. Weston, May
13, 1973,

Telephone Interview with J. Brain Douglass, Airport Manager, Fullerion, Calif,,
Municipal Airport, by E, Cuadra, R. Randall and R, T. Weston, May 13, 1973,

Letter from Arvin O, Basnight, Direclor of FAA Weslern Regional Office, to
Anthony Stiori, Mayor of Santa Monlea, June 16, 1971,

2 Cal. App. 3d 318 {1969).

Brief for FAA as Amicus Curiae at 2,8, Burbank v, Lockheed Air Terminal,
318 F. Supp, 914 (1971), quoied in II.P,A. Hearings, 107.

EPA lHearings, ot 107,
34 Fed, Reg. 456, 458,

For a detafled discussion of the "nolse floor" and FAA's reasons for abandoning
this goal, see Lake, supra note 35 at 377-3B82,

I-F-18
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APPENDIX A

MEMBERSHIP OF TASK GROUP 1

Members

Ms. Elizabeth Cuadra (Chairman)
Mr. George Alderson

Mr. David Bach

Ms, Judy Campbell Bird

Mr. Wallace E. Brown

Mr, John E, Bryson

Mr,., George U. Carneal, Jr.
Mr, Dick Danforth

Mr. Clifford A, Deeds

Mr. Dick Denney
Mr, Charles H. Dudley

Mr. Dick Dyer

pr, Marjorie W. Evans
Ms. Ellen S, D, Flynn
Mg, Joan S. Gravatt

Mr, Stanley J. Green
Mr. Georgr Grumbach

Me. Janet Gray Hayes
Mr. John Hellegers

Mr. Llayd Hinton

I-A-1

Representing

Environmental Protection Agency
Friends of the Earth
Environmental Protection Agency
Wational Association of Counties
Department of Commerce

Natural Resources Defense
Council, Inc,.

Federal Aviation Administration

Town~V1llage Alrcraft Safety and
Noise Abatement Committee
(TVASNAC)

Environmental Protection Agency

Department of State

National Asscociation of State
Aviation Offieials

Sierra Club
Council of State Governments
Department of State

General Aviation Manufacturers
Association

Alr Transport Association of
Amarica .

City of San Jose, California
Environmental Defense Fund
National Organization te Insure

a Sound-Controlled Environment
(NOISE)



T.

Members

Mr.

Mr,

Mr.
ME.
Ms,
Mr.

Mr,

Mr.

Steven Horawitz

Craig W. Johnson

Daniel TJToseph
George Lapham
Catherine Lerza

Joseph Lesser

Neil G. McBride

Ivars V. Mellups

Brig. Gen, Martin Menter

Mr,

Ms,

Mr.

Ms,

Mr,

Mr,
Ms.

Mr.

Mr.
Mr,

Mr,

Charles Miller

Isobel Muirhead

John Nammack
Elizabeth Parker
Robert H, Rollins II

Seth Rosen
Gail Schultz
George P, Smith

Larry Snowhite

Robert J, Stowell
Lyman Tondel
Robert L, Tully

John M, Tyler

I-A-2

Representing

Department of Housing & Urban
Development

Natural Resources Defense
Council, Inc.

Department of Transportation
Air Transport Assoclation of America
Environmental Action, Inc,

Alrport Operators Council
International

Aviation Consumer Action Project

Civil Aeronautics Board

Aircraft Owners & Pilots Asscciation

Airport Operators Council
International

Natienal Association of State
Aviation Officials

National League of Cities and U.S.
Conference of Mayors

National Aeronautics and Space
Administration

Airlines Pilots Association
American Institute of Planners
Environmental Protection Agency

Natienal League of Cities and U,S.
Conference of Mayors

The Boeing Company

Air Transport Association of America
Airline Pilots Asscociatilon

Wational Organization to Insure a

Sound-Controlled Environment
{N.0,I,5.E.)
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I. Members

Mr.,
Mr.

Mr.

John E. Varpum
Geoffrey Vitt

R. Timothy Weston

Repregenting

Department of Justice
Environmental! Defense Fund

Council of State Governments

IT. Other Participants (EPA Consultants and Contractors)

Msa
Mr,
Ms,
Mr.
Mr,
Mr,

Mr.

Betsy Amin-Arsala
Peter P. Back
Joan Gelber

Louis B. Mayo
Robert E, O'Brien
Robert L. Randall
Edward Studholme

Ernest Weiss

Note:

George Washington University
Consultant in Economics

Gearge Washington University
George Washington University
Environmental Protection Agency
Legal Consultant

George Washington University

George Washington University

The membership list includes all parsons who attended

one or more meetings but does not include individuals
serving as occasjional alternate of their organization's
usual representative.

1-A-3
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APPENDIX C

LIST OF TASK GROUP 1 MASTER fILE DOCUMELTS

The documents, letters, draft report sectiona and posgition
papers listed below are maintained for public reference in the
Aireraft/Alrport Noise Study master file, at the Environmental
Pratection Agency's Cffice of Noisce Control Vregrams,
Washington, D. C.

This master file (or dockaet) was established as a refer-
ence materials resource for the use of task qgroup members,

EPA staff and consultants and interested public. A further
information rosource waa made available te task group mem.o.n
2 o uJdncument collectlion and abstracting efforts of Infor-
matics, Inc., under contract to EPA.

The master file is alse intended to serve as a record of
the task force process: in addition to the listed documents,
it contains summary minutes and tape recordings of Task Group 1
meetings.

The master file was developed from inputs from Task Group
1 members (including EPA representatives), and from inter-
ested experts and other citizens who requested that their
positions be placed on the study docket. In addition, all
citizen letters regarding existing aircraft noise problems
received at EPA headquarters during the time period of the

study were inserted into the docket.

1-C-1



B e e e e o e

Task Group #1

Serial Numbor

A,

B.

AIRCRAFT/AIRPORT NQISE STUDY
TASK GROUP 1
MASTER FILE DOCUMENTS

Item

Statutes and Regulations:

1'

2‘

3.

SUBMITTED BY CIVIL AERCHNAUTICS BOARD (3/2/73)

Synopsis of Purposes and Provisions of the Tederal Aviation
Act in lelacion ro the Civil Acronautics Loard (revised
Mareh 31, 1971);

14 C.F.R. 199,110, Implementation of the National
Environmental Policy Act of 1969, as amended by P5-47;

Regulation PS-47, adopted June 10, 1971, amending 14 C.F.R.
399.110, .

Interprative wmaterial on NEPA:

1!

2,

3.,

4

5.

6,

Envivenmental Considorntions in Civil Acremautics TNoard
Proceedinag, by R. Teaney Jaohnsen, General Counsel,
Civil Aeronautics poard;

Hemorandum, Implementation of the Board's Policy Statesent
re the ¥ational Environmental Policy act of 1969 (1% €. F.R,
3991110) in decisions of enrinn ONAMLNGLS (Novembor 3, 1971,

Letter, C,A.B, Chairman to Russell E. Trainm, C.E.Q. Chairman
(Cctober 2, i070), reporting on Board's NEPA procedures and
Board's statutory authority; '
Letter, C.A.B, Acting Chairman to Timothy Atkeson, C.E.Q.
General Counsel (April 2, 1971), comnents on CEQ Guidelines
for preparation of NEPY §102(2)(C) statements:

Letter, C.A,B. Chalrinan to Russell E, Train, C.E.Q. Chairman
(Decenber 20, 1971}, reporting on Doard's experience in
implementing NEPA; '

Letter, C,A.B. General Counsel to Kent Frizell, Assistant
Attorncy General, Land and Mactural Ressurces Division,
Department of Justice (March 29, 1972), explaining
Board's powers and proccdures in regard te conditioning
ailr carrier certificates to specify the use of certain
airports, . ‘ .
' I-c-2
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10

11

12

13
14
15
16
17
18
19

20
2l
22
23
24
25

c.

D.

SUDMITTED BY CIVIL AERONAUTICS BOARD (3/2/73)

.

Court of Appeals' decisions:

ll
2,

3,

Air Linc Pilots Association, Int'l v, C,A.R,, C.A.D,C, No.
71-17581 (decided January 4, 1973);

The Palisados Citfzens Association, Ine, v, C.A.3,, 136 U.S5.
App. D,C, 340, 420 F.2d 188 (lye9);

United Air Lines v, C.A.B., 108 U.5. App. D.C. 1, 278 F.Md
446 (1960), vacated sub nom., All American Airwavs, et al,,

364 U.5. 297 (1960);

C.A,B, Orders relating to air carrvier capacity reductions in
tertain trans-continental markets:

1,
2.
3.
4,
5,
6.
7.

Order 70-11-35 (November 6, 1970);
Qrder 71-3-71 (March 11, 1971);
Order 71-5-68 (May 14, 1971);
Order 71-8-91 (August 19, 1971);
Qrder 72-4-63 (April 13, 1972);
brécr 72-11-6 (Movember 2, 1972);

Order 73-2-60 (Fcbruary 14, 1973).

Memoranda summarizing load factor tesults in capacity-reduced
transcontinental markets:

1.
2.
3,
4.

e

6.

Dated March 17, 1972--Last Quarter, 1971 data;
Dated May 22, 1972--First Quarter, 1972 data;
Dated June 19, 1972--April, 1972 data;

Dated June 27, 1972--May, 1972 data;

Dated July 27, 1972-~Junc, 1972 data;

Dated August 25, 1972--July, 1972 data;

I-C-3
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26

n27

28
he
30

3t

R

33
34

35
356
37
38
39
40
41

42

7.

8.

9,

10,

F.

1.

SUBMITTED hY CIVIL AERONAUTICS BOARD (3/2/73)

Dated Septemher 21, 1972--Aupust, 1972 data;
Dated Octaber 30, 1972«-September, 1972 dota;
.natnd Hovember 28, 1972--Octdébey, 1972 daca;
Dated January 10, 1973--November, 1972 data;

Dated February 1, 1973--December, 1972 data,

C.A,B. Orders velating to air carrier capacity reductions in
the New York/Hewark-San Juan (Puerto Rico) markec:

1.
2,
3.
b

QOrder 72-1-86 (January 25, 1972);
order 72-6-70 (June 16, 1972);
Order. 72-9-13 (September 3, 1972}

Order 72-11-7 (November 2, 1972),

Memoranda susmarizing leoad factor results in capacity-reduced
Hew York/Nowark-San Juan market:

1.
2,
3
4.
5e
6.
7.
8.

Dath September 18, 1972--Aupust 1972 data;
Dated September 21, 1972--August 1972 data;
Dated October 16, 1972--September 1972 datay
pated October 24, 1972--September 1972 daca;
Dated Hovember 3, 1972--October 1972 data;
Dated Navember 21, 1972--October 1972 data; . .
Dated January 10, 1973--November 1972 data;

Dated February 7, 1973--December 1972 data, .

1-C-4
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47
48
44

50

51
52

53

H.
43
b4
45
L.
46 |

Convestion on

. BUBMITTED BY CIVIL AERONAUTICS BOARD (3/2/73)

Dther C,A.B. Orders:

1. Owder 71-4-54 (Aprdil 9, 1971), Domesgie Pagseneer-Fare
Tnvestination, Phase GR-Load Yacror; .

2, Orvder 71-7-140 (July 26, 1971), Complaint of tha Matural
Resources Delonse Council, Tne. f

3, Order 72-2-41 (February 11, 1972}, Petition of the City of
Tnelewood for Pocervification.

Other:

1, Lletter, C.A.B. Chairman te Senator John ¥, Tunney
(July 26, 1972}, copmenting on Commictee Print
No. 6 of §. 3342, The Noise Pollution Control Act

of 1972,

SUBMIL.aD L DEPARTIMinD OF Suatly s« 032

Yetnrnadlenn] Civil Aviatien, 15hh

Intnrnntioral

Stondapde apd Zaccrmandod Practices, hireraft Yaiee, ICAC Lrnex 14

Repaprt of thn

Sneeinl Maoking on Sdvewels Malza in the Wicginiler of fopciverag

Yontreal, ¥ Sowmbur = 1V Decemonr LSCY, 1940 Joc. Ry

Comnit~r gn Livcrsfi Yolno, Sreond Nasting, Moatresl, 15 = 26 Novemter 1971,

10,0 Tlac, (%93

Sonic Room Cor~ittpe, Tirat Pactins, Montreal, © - 19 May 1972, ICAC Dz, $011

ICAG Mr Mavieation Commincion - Devalcezment off SANFS andlor puidancn mnlevial

relating
ICAQ Asserbly

Standard U.S.

to tho quality of thoe human anvizenment, AN-WP/L11Z, 20/7/)3
Resoluticns A1£-3, A14-%, AL%-11 and A23-12.

Drald of Alr Transpord Agrasment, September 28, 1970
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56

57

58

59

60

61

. SUBMITTED BY NASA (3/2/73)

"A Preliminary NASA Rceport to the Environmental
Protection Agency for the Aircraft/Airport Noise
Study," February 28, 1973, (Chapters include
Impact Characterization Analysis, Source Abatement
Technology, Operating Procedures, Military Aspects),

. SUBMITTED BY N.0.I.S5.E. (3/2/73)

"Airport Zoning: The Minnesota Example,®
Urban Land, Jan., 1973.

. SUBMITTED BY NATIONAL LEAGUE OF.CTTIES AND
U.S. .CONFERENCE OF MAYORS (3/2/73)

Background information describing the activities
of the National League of Cities and U.S. Conference
of Mayors.

U.5. Oonference of Mayors Resclutions on

Noise Pollution " .
Alreraft Noise -
Alrcraft Noise Abatement
Land Use Planning

Rational League of Cities 1973 National Municipal Policy
on

Environmental Quality
Transportation

e e e e e
Maurlce A. Garbell. Aircraft Noise Abatement at the
San Francisco International aircort, March 10, 1971,

Information regarding the Dallas-Fort Worth Regienal
Airport. ‘ "
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63

64

65
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67

68

69

SUBMITTED BY COUNCIL OF STATE GOVERNMENTS,
R. TIMOTHY WESTON (3/2/73)

M. Alushin, D.E. Benor, M.A. Grainer &
R.T. Weston, "Port Noise Complaint,®
Harvard Civil Rights, Civil Liberties
Law Review, Vol. 6, No. 1, pp 68-71,
December, 1970.

1971 Massachusetts Adlrport Noilse Legilation,
file of information, including testimony by
the Alrport Study Group of the Harvard law
School Envirenmental Law Socicty.

1970 Massachusetts Airport Noise Legislation,
file of information.

P.A, Franken and D. Standley, "Alreraft
Noise and Airport Neighbors: A Study of
Logan International Adirport," Report DOT/HUD
IANAP-70-1, March, 1970.

P.B. Larsen, “Improving the Airport Environ-
ment: Effect of the 1969 FAA Regulations on
Neise," 55 Iowa Law Review 808 (1970).

Pennsylvania Statutes:

Authorizing Politieal Sukdivisions t stablis
and operate airports, ° establish

Establ%:hing the Aeronaytics Commission and do-
slgnating the powers and dutiscs thereof (including
the power to license airports),

Alrport Zoning Act,

Aeronautics Act {specifying navi {
: S gable airspace
and dutics of aircraft opcrators re i
[ ardin ar C
to land or use and enjoyment), ¥ 9. damages

J. E. Stephen, "Regulation by Law of
Aircraft Noise Levels, From the Viewpoint
of the United States Airlines,®

M. Katz, "The Function of Tort Iiability in
Technology Assessinent, ¥ University of
Cincinnati Law Review, Val. 3B, Nao, 4,
Fall, 1969,

I-C-7
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70

71

72

73

- SUBMITTED BY TVASNAC (3/2/73)

"The TVASNAC Proposal for Jet Alrcraft Noise
Pollution Attenuation,® March 1, 1973, with
supplements includings:

(a) "Worldwide Airport Nighttime Restrictions,"

TVASNAC, June 1, 1972

(b) “Airport Curfews and Airmail,."

(c} TVASNHAC letter to Commissioner Henry

Diamond, New York State Dept. of Environ-
mental Conservation, concerning proposed
state noise regulations, September 11, 1972.

(d) "Capacity Agreement Results in Big Load

Factor Improvement."

{e) "The Need for & Retrofit Brogram,®

SUBMITYED BY EPA (E. CUADRA)

Letter from David Standley (Executive
Director, City of Boston Airx Pol;utlon
Control Comnission) to Prof. Louls Mayo,
February 28, 1973, including comprehensive
hibliography of reports, proposed legisla-
tion, ete., concerning noise from Logan

Airport.

R.L. Paullin, "The Statns of International
Nolse Certification Standards for Business
Adrcrafe, " paper for the Business Adrcraft
Meeting and Engincering Display, Wichita,

Kansas, April 4-6, 1971, :

Materjals concerning Los Angeles International
Alrport Noise Abatcment Program:

(a) "Presentation to the Board of Airport

(b)

{c)

Commissioners of Management's Recommenda-
tions for Airpert Regulations and Policies
Designed to Reduce the Noise Contours at
Los Angeles International Alrport, by
Clifton A. Mocore, General Manager,

los Angeles Department of Airports

Recap of Lawsuits, Court Decisions and
California State Legislation-Impact Upon
Department of Airports and its Role as
Set Forth by City Charter to Accommodate
Alr Commerce and Navigation.

Excerpts from Legal and Official Documents
Regarding Local Proprietor's Responsibility
in Control of Noise,

I-C-8



t (d) Resolutions 7467, 7483, 7484 and 7484A of

{ the Los Angeles City Council.

{ 74 tecord of Cenferonce (February 6) among

T - BPA and A Personneld Regueding Noiso

i Control det of 1072 (moene to the record

3 by CJiie Foster, ool CiTice of Hodisoe Abato-
: ment, did Fub, 7, 1073}

i

% 75 LEDF letter of leb, 26, 1073, lellegors

0 apd Jangsen to Cuddra (EDA), recosmends

ing addilionol tasl force members.  EIYW
wmeno Lo the record by B Cuadea, dtd,
Marceh 10,

b

70 Lettoer from Ruth E, Beale to Senatoer
Mathias, dated Jan, 106, 1973, cancorning
aircraf't noise from operations at
Washington Natioenal Aderport. LEPA reply
to Scn. dathioas dated

77 Lebter from Nobin Goegoull, datoed Mapch
2, 1973, concerning neisc from operations
at Beston - Logan., BPMA reply dated dlarch
12,

78 Lotter from Nicholas €. Yost (hepubty Atty
Coneral in Charge, Daviremnentald Unit,
State of Catiforata) did. March b, 1973,
requesting that Tasle Force actiong not
neato California adrport Noise repulations
(attaching copy of repulations), LA reply

79 DI lotter to PAA,-on Docket Ko, 12534
{Civil Alrplane Fleet Noine Lovel Re-
Ui renenks, FRLY, dated Mareh 2, 1073,
{(Tnelwtes matlbers rogarding international
air comamerce and nature of U5, partici-
pation dn LLA0.)

et L P ST AT o e B e U ACLIP A S TS S LTI SR

.
&0 Meno from br. Lawrence A, P'lmloc, M.,
of EPA GLFice of Rescarch & Honitordng,
- Jid, Feb. 22, 1973, conccrning noisc af

police helleopbers, -GHRAC reply dtd,
March 10,

81 Lebter From Ml.P'. Kelly of Upa-Locha,
Florida, concerning neise fram tpa~loclka
Adrport (both commercial and military
operations), dtd. Feb, 12, 1973. LA
reply dtd, March 13, 1973,

I-C-9
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83

84

66

87

g8

89

o0

MASAL latter dated Harveh 16, 1973, stating

their posisdion rogoeding need for llc\'_u:t ‘”1— .
ment of o uniform stolo low covering Lgn

nse conbrol around HErporLs, amd neoed for

Fuderal puidelines.

Laotber from Marjoric W. Lvans concevnmng:
1 i * - pes
EEA/FAL waderslanding on the need for'L{u“
undor NEFA A standaml arrival or departure

roukes are Lo be alicred,

Sybcommittee report (Ly R.T. Woestan) of

the ad hoc subcommibtes to sFudy Cunf‘ .
pressional dntent, “Congr?nunqnal prunf

e Seetion 7{h) of the Nolsc gon%qg} ??j‘ «
of 1972; Comparison of Critarias hbkdh.LTiﬂ

in Lhe 1940 and 1975 Acts for'thc‘lromghr "
gation of Foderal Airceraft Roige Nepgelabtiony,
roveived sdaveh 106, 1473,

wheleched, Annntnth Hlbllugrnghyrnszjcm/
Adrporh ROTR R Mational Lewie o LiLLes
U.S. Confurunee ol tayors, slarch 19735,

Yilliam ¥, Lake, dpaft chapter an Federal
Noine Lawv, Crom the ¥oavivonnental Law
Tnatitutals stuwdy on federal enviromiental
Lav, roecived Haveh 20, {rom the author
{(INCLUDLE COPYRIGHT DESTRICTIUNS)

EPA meme by W, C. Sperry, dtd, March 20, 1973,
concerning ICAO.

Report, “Airplanc MNoise Questionnaire Results,*
based on a study conducted by Attorney General
Robert H. Quinn, Commonwealth of Massachusctts,
dtd, 1971: submitted to the docket by

Ellyn R. Weiss, Deputy Assistant Attorney General,
letter dtd March 13, 1973,

"Operations Rescarch Analipis of Aircraft

Noise Abatement; Phase I: Development of

Methodology,* Final Report, IITRI Project :
No. J 8083, June 1968 (funded by ATA and AIA).

Copy contributed by ATA.

Letter from Janet Gray Hayes, member of the
San Jose City Council, San Jose, California,
dtd, March 21, 1973, submitting nine items
(listed therein) to the docket.
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91

92

93

94

96

97

98

99

Letter from Marjorie Evans, concerning
environmental and safety aspects of P-3
Orien Flight Training Program at U, S. Naval
Air Station, Moffett Field, California {with
documentation) ., ’

+

DRAFT text, "The Meaning of the 'Public lcalth
and Welfare' PMursuant to the Neise Control

Act of 1972," by George Washington University
{under centract to EPA), dated March 23, 1973.

Lettor, Fred Lee (Sunnyvale, Calif,} to
E. Cuadra, April 2, 1973, on noise from
touch ~ and - go practice by U.S. Navy
Orions from Moffett Pield.

Letter, M, Evans to H. Cuadra, April 4,
transmitting letter from the Environmental
Planning Oflicc, City of Palo Alto,
concerning noise from training flights at
Moffickt Field.

Tetter, City of Novate (California) to

EPA, April 4, 1973, concerning noise from
Hamllton Air Force BRase, recommending that
the point of conversion of a military air
base to joint use or civil use be considered
a “new alrport® decision point.

Letter from Edward I, Weuwirth (Coracpolis,
Penn.), March 15, 1973, coneerning neise
from ground testing of aircraft engines

at Greater Pittsburgh Airport.

Letter from John M, Regan, Foster City,
California, March 22, 1973, concerning
the role of cconomics in airline flight
operation deciscions.

Letter from Jerry Scafifetta, Long Island,
N.Y., March 15, 1973, opposing admission
of Concorde {and other 5T's) into the V.S,

Letter from Portola Valley Neise Abatcement
Committee, Portola Valley, Calif., March 206,
regarding need for larger, visible aircraft
identification numbers, for ground-based
aircroft identification in communitics.
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103

104

106

107

108

109

-

Testinony by Nicholas C. Yost (Deputy
hAtLorney Coneral in Charge, Environmmental
Unit, Offjice of the Atlorney General of
California) before hearing by the Aviation
Subeommittee, Commerce Committce, U,S,
Senate, March 30, 1973,

Letter from M, Evans to E, Cuadra, April 2,
summarizing her remarks at March 30 meeting
of Task Group 1 (focusing uwpon (a} military
aireraft noise problems and (b) light
alrcraft and business jets.

Statement on "Control of Aircraft Noise in
the Basic Engine/Aireraft Design, "
submitted by N.0.I.S.E.

Statement on “YAirport Design," submittod
by N.0.I.S.E.

News reclease dated March 15, 1973, from
N.0.I.S5.E,, copncerning the Aircraft/Airport
study (submitted by N.0.I.S.E.}.

Letter, William M. Cooper, Jr. {Citizens for
Conservation, Bernards Township: to 4. C,
Schettino, March 20, 1973, concerning aircraft
nolse problems associated with Metroplex II
introduction (New York City area flight control
plan) June 1970.

"Report of the Workshop on Noise Contrel ,"
including draft model bill for state noise
legislation, Second Annual Symposium on State
Environmental Legislation, Council of State
Governments, April 1973,

Statement by N,0.I.S,E., dated April 23, 1973,
concerning positions on legal/institutional
aspects of (a) control of aircraft nolse and
(b) control of land uae.

Memo from John Bryson and Craig Johnson {NRDC},
giving preliminary thoughts on task group
recommendations (includes comments on Part I
draft)

“Social and Economic Impact of Aircraft Noise,"

working paper of the Sector Group on Urban

Environment, Organisation for Economic Coopera-—

tion and Development (OECD), Paris, 3 April

1973, Prepared for the Fourth Meeting of the

Urban Enviromment Sector Group, May 2-4, 1973.
[-C~12
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110

111

112

113

114

115

116

117

ll8

119

120

Official informatioen en the "Paris nolse
tax" (Paris Airport Authority), from the
Journal Official de la Republique Francaise,
February 27, 1973, pp 2173 - 2180. ({In
French, accompanied by English translation)

Letter, Charles J, Peters {Acting Assoc. Cen.
Counsel, Litigation Div,, FAA} to Dr. N. E,
Golovin (Deputy Chairman, Program Evaluation
and Direction Committee, President's Office
of Science and Technology), August 15, 1967,
on then existing FAA noise regulatory author-

ity.

Suggested redraft of TG 1 report section on
"Alternatives," received from N,0Q.I,S5.E.,
dated April 27, 1973,

Memo to chairman of TG 2 from N.O.I.S.E.,
“Findings and Recommendations re 'Adequacy

of FaA Flight and Operational Noise Contrels,"
dated April 27, 1973,

Letter from Northeast Clearwater Civiec Assoc~
iation, Florida (undated) to EPA, signed hy
Mrs. Isabelle Meind, concerning noise from
student flying practice at Clearwater Execu-
tive Alrpark.

Letter from George Carneal, dtd. May 3, 1973,
commenting on Parts II, III and IV of TG 1

initial draft.

Memo, Joan Gravatt to E. Cuadra, dated May 4,
1973, with Department of State preliminary
recommendations,

Preliminary "recommendations" from N.0.I.S.E,.,
dated May 4, 1973,

Letter, L. Tondel to E. Cuadra, May 23, 1973,
transmitting redraft of the work of Writing

Group 1.

Letter, L. Tondel to E. Cuadra, May 2, 1973,
transmitting his comments on subsections on
local government, airport proprletors, land
ugse planning and soundproeofing: plus attached
reference materials.

Preliminary "recommendations" from AQCI, dtd.
May 3, 1973 (Joseph Lesser)
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121

122

123

124

125

126

127

128

129

130

131

132

Letter, Tondel to Cuadra, transmitting sup-
plemental brief and main brief of the
appellees in the Burbank case.

Preliminary “recommendations" of the National
League of Citiea / U.S. Conference of Mayors,
May 4, 1973.

"action Against Aircraft Roise: Progress
Report 1973," Department of Trade and Industry,
Great Britain,

Letter, Mr. and Mrs. Walter Buhler to E, Cuadra,
dated April 26, 1973, on nolse and safety
problems assoclated with training f£lights at
Moffett Field, California.

Letter, Francis Priesenhahn [Randolph Sub-
region Community Council, Randolph AFB, Texas})
to EPA, dated 16 April 1973, stating position
on acceptable uses of land in CNR Zone 2, and
transmitting report of Randolph Alrport
Environs Study.

"Legal Aspects of Alrport Nolse and Sonic
Boom," by L. R. Altree and W. F. Baxter
{AD 682 900), February 1968,

Initial draft of subsection on land use plan-
ning and soundproofing, from Joseph Lesser,
received April 30, 1973.

Initial draft of subsections on {a) airport
proprietors and {b) local governments,
from Joseph Lesser, received April 27, 1973,

Redraft of Section IITI "Problems," from
C. Johnson and J, Bryson, receilved May 6, 1973,

Redraft of subsection on DOD, from Martin
Menter, received May 3, 1973.

Initial draft of subsection on CAB, from
G. Vitt, received May 1, 1973.

Initial draft of subsection on HUD, from
G, Vitt, received April 26, 1973.

I-C-14



TR e i e it

T

il L CIVE L N T, T Sl el

T o

133

134

135

136

137

138

139

140

141

"Recommendations" of NRDC, transmitted
by letter dtd May 4, 1973, Bryson and
Johnson to Cuadra.

Comments on Part I of TG 1 Draft #l,
National League of Cities/U.S. Conference of
Mayors, (L. Snowhite), dtd May 1, 1973,

Letter, D, Longmire te E. Cuadra, concerning
noise problem from helicopter overflights in
Brentwood/Crestwood Hills area of City of
Los Angeles, dtd April 30, 1973,

Letter, Grumbach to Bryson and Johnsen dtd
May 2, 1973, responding to their April 20
comments on Part I draft,

ATA's "recommendations," transmitted by
L. Tondel letter dtd May 8, 1973.

Letter, State of New York Department of
Environmental Conservation, to J.C, Schettino,
dtd April 25, 1973, stating position on
federal and state roles for alrport noise
control.

Letter, R. P, Skully to J, C. Schettino, dated
May 1, 1973, responding to EPA request for
information on opplication of RIS procedures
to changes in STAR!'s and SID's. Encloses
latest draft of FAA's "Procedures for
Considering Environmental Impacts of Propoused
FAR Actions," FAA Order 1050.___, dated

Dec. 4, 1972,

Letter, R. C. Blomberg (O'Hare Area Noise
Abatemant Council) to J. C. Schettino, dated
April 30, 1973, concerning neoise impacting
Schiller Park residents from cperations at
Chicago~0'Hare (with multiple documintation).

Preliminary draft, "“Legal Institutional
Resources for Aircraft/Airport Nolse Abatement, "
George Washington University report to EPA
under Contract 68-01-1834, dated May 15, 1973.
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APPENDIX D

RELATED REPQRTS* OF THE AIRCRAFT/AIRPORT NOISE STUDY

The task force effort which participated in development
of EPA's report to Congress was composed of six task groups,

each of which preduced a report:

Task Group 1@ Analysis of Legal/Institutional
Arrangements for Controlling

Alrcraft/Alrport Noise |

Task Group 2: Operations Analysis, Including
Monitering, Enforcement Safety

and Costs
i

Task Group 3! Impact Characterization of Airport
Noise, Including Implications of !
Identifying and Achieving

Cumulative Noise Exposure Limits

Task Group 4t Alrcraft Noise Abatement Technology
and Costs
Tagk Group 5: Regulatory Actions for

Recommendation to the FAA

*Bxact report titles will bhe inserted when they beconme
available,

[-D-1
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Task Group 6: Military Aspects of the
Aircraft/Airport Nolse Problem

Two supporting reports were prepared under contracted

studies:
. "Legal/Institutional Resources for Aircraft/Airport

Noise Abatement,’" by George Washington University.

{relating to the charge to Task Group 1)

« Alrecraft/Airport Operations Study, by Bolt Beranek
and Newman, Ine, (relating to the charge to

Task Group 2)

The findings and recommendations of the Environmental
Protection Agency, as a result of this study, are given

in an executive summary:
"Report to Congress on Alrcraft/Airport Noiaze"



